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The FTAIA In State Court: A Defense Perspective

Law360, New York (February 24, 2010) -- As federal courts tighten the reins on private antitrust actions, some
antitrust plaintiffs are focusing their attention on litigating in state court. And they are being creative about how to
avoid removal to federal court.[1] Yet, as antitrust plaintiffs turn to state court and state law, they are likely to face
some of the same federal doctrines they would prefer to avoid.

One federal doctrine sure to arise in state court antitrust actions when there are allegations or damages based on
cross-border conduct is the Foreign Trade Antitrust Improvements Act (“FTAIA”).[2] The FTAIA defines the limits on
the reach of the Sherman Act in cases involving foreign trade and commerce.

The FTAIA’s parameters continue to evolve as litigants and the courts wrestle with new variations of the basic
allegation that international price-fixing or overseas monopolistic conduct “caused” domestic injury on which a
Sherman Act claim is based.

Congress enacted the FTAIA in 1982, some 92 years after the enactment of the Sherman Act. The FTAIA operates
by “removing” anticompetitive conduct in foreign trade or commerce (other than import trade or import
commerce) “from the Sherman Act’s reach,” unless that same conduct also causes direct, foreseeable and
substantial injury to domestic trade or commerce within the United States, U.S. import commerce, or exporting
activities of American exporters.[3]

A threshold question is whether these limitations similarly restrict the extraterritorial application of state antitrust
laws. Defendants will argue that the state antitrust laws cannot permissibly extend to reach conduct or give rise to
damages that Congress has placed beyond the reach of federal antitrust law under the FTAIA.

The defendants’ argument goes like this. First, under the Supremacy Clause of the U.S. Constitution,[4] federal law
preempts state law even in the absence of an express preemption provision when, “under the circumstances of [a]
particular case, [the challenged state law] stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.”[5]

Second, the FTAIA’s legislative history establishes that Congress had multiple objectives when enacting the statute.
One objective was to ensure that the risk of Sherman Act liability did not prevent American exporters and other
firms doing business abroad from entering into advantageous “business arrangements (such as joint selling
arrangements), however anticompetitive, as long as those arrangements adversely affect only foreign markets.”[6]

Another objective was to eliminate “ambiguity in the precise legal standard to be employed in determining
whether American antitrust law is to be applied to a particular transaction.”[7]
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Congress sought to adopt a “clear benchmark ... for businessmen, attorneys and judges as well as [U.S.] trading
partners”[8] with the “ultimate purpose” of “promot[ing] certainty in assessing the applicability of American
antitrust law to international business transactions and proposed transactions.”[9]

A third objective was to promote international comity by acknowledging and respecting the prerogatives of other
nations to establish and apply their own standards for regulating and remediating alleged restraints of trade in
their own markets.[10]

Congress believed that respecting such foreign sovereign regulatory prerogatives would ultimately best serve U.S.
interests by “encourag[ing] our trading partners to take more effective steps to protect competition in their
markets.”[11]

Applying state antitrust laws to regulate foreign trade or commerce excluded from federal antitrust jurisdiction by
the FTAIA arguably would frustrate every one of these objectives.

American exporters and other businesses engaged in foreign trade or commerce could have no confidence that
restraints exempted from federal antitrust attack would not be subject to alternative antitrust attack under the
laws of one or more U.S. states. Businesses, therefore, would be deterred from entering into arrangements that
Congress intended to enable.

Likewise, ambiguity in the “standard to be employed” for assessing the extraterritorial application of “American
antitrust law” would not only persist, but would be multiplied fifty times.

And the imposition of as many as 50 states’ antitrust laws on foreign trade or commerce clearly would negate the
federal objectives of international comity and respect for foreign regulation of foreign markets.

At every level then, the application of state antitrust laws to foreign trade or commerce exempted by the FTAIA
from federal antitrust regulation would “stand[] as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress” in enacting the FTAIA.[12]

Plaintiffs likely will counter these preemption arguments by pointing out that there is a presumption against
preemption and that Congress did not expressly overrule any state antitrust law when enacting the FTAIA.

True, Congress did not address the reach of state antitrust laws, one way or the other, when it enacted the FTAIA.
However, the Sherman Act has always extended to “commerce with foreign nations,”[13] and was subject to a
large body of pre-FTAIA case law addressing the limitations on its extraterritorial reach.[14]

By contrast, state antitrust laws such as California’s Cartwright Act do not expressly reference foreign commerce
and have no comparable history of being applied to it.

Congress, therefore, had no cause to be concerned that states would attempt to apply state antitrust laws to
foreign trade or commerce exempted from federal regulation by the FTAIA.

Even if there had been such a concern, Congress would have been amply justified in anticipating that the doctrine
of implied obstacle preemption — well established when the FTAIA was enacted in 1982[15] — would resolve any
conflict.[16]

Take California as a specific example. There is a “strong presumption” against preemption, particularly in fields
that have been the subject of California’s “historic police powers.”[17] Antitrust plaintiffs would argue that
California’s “historic police powers” include the authority to regulate competition in California.
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On the other hand, the U.S. Supreme Court has consistently held that the power of states to regulate commercial
activity outside their borders is necessarily circumscribed.[18] That principle applies a fortiori when states attempt
to regulate foreign trade or commerce.[19]

Even in cases involving traditional regulation of conduct within state borders, the California Supreme Court has
declined to apply a presumption against preemption where the regulation in question also implicates foreign
affairs.[20]

When the area of regulation encompasses not only foreign trade and commerce but also international relations —
that is to say, areas in which federal rather than state interests traditionally predominate — the case for
preemption is even stronger.[21]

Extending the foreign extraterritorial reach of state antitrust laws beyond the limits of the Sherman Act would
infringe not only the Supremacy Clause but several additional constitutional provisions establishing federal
primacy in the areas of foreign trade, foreign commerce and international relations.[22]

This allocation of power is intended to ensure that only one entity — the federal government — represents
American interests in foreign trade and commerce and foreign affairs.[23]

In recognition of these principles, courts have repeatedly invalidated state laws that undermine, or threaten to
undermine, federal policies and prerogatives in the areas of foreign trade and commerce or foreign affairs.[24]

These decisions support a conclusion that states cannot constitutionally apply state antitrust laws such as the
Cartwright Act to remediate alleged harm from restraints of trade in foreign markets having no direct, substantial
and foreseeable anti-competitive effects on trade or commerce in the United States (as would be required for
federal antitrust jurisdiction under the FTAIA).

There are policy reasons for this result as well. Claims arising from international cartel conduct or overseas
monopolistic behavior arguably seek to apply state antitrust law to decide the legality of foreign conduct (e.g.,
communications between English and Japanese manufacturers about industry standards, or discussions between
Chinese and Korean buyers, or joint ventures in Singapore investing in South America) regardless of whether such
conduct was legal when and where it occurred.

Such claims threaten much more than an “incidental or indirect effect” on foreign trade and the internal affairs of
foreign countries exercising their sovereign rights to regulate their own markets.[25]

To assert a state’s antitrust law as an all-encompassing international antitrust statute available to police alleged
restraints of trade in every country would contravene the federal policy, reflected in the FTAIA, of promoting
international comity in this area.[26]

And allowing one state to apply its antitrust laws to foreign transactions paves the way for every other state to
apply its antitrust statutes beyond the limits of the FTAIA.[27]

Exposure to a thicket of state antitrust regimes would drive foreign companies to avoid doing business that even
tangentially affects U.S. commerce.

Finally, such an outcome would conflict with the reported decisions considering this specific issue. One federal
court, in In re Intel Corp. Microprocessor Antitrust Litig. (“Intel 11”),[28] held that California Cartwright Act claims
are “limited by the reach of their applicable federal counterparts.”[29]
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Intel Il analyzed the question as follows:

“Plaintiffs have ... not demonstrated that their state law claims should be applied beyond the boundaries set by
the FTAIA ... As the Supreme Court has recognized, ‘[floreign commerce is pre-eminently a matter of national
concern,’” and therefore, it is important for the Federal Government to speak with a single, unified voice.

“Here, Congress has spoken under the FTAIA with the ‘direct, substantial and reasonably foreseeable effects’ test,
and the Court is persuaded that Congress’ intent would be subverted if state antitrust laws were interpreted to
reach conduct which the federal law could not.”[30]

The only published California appellate decision on the issue, Amarel v. Connell, similarly holds that the Cartwright
Act should not be construed to allow prosecution of extraterritorial antitrust claims that the FTAIA would not.[31]

The Amarel court observed that “[t]he legislative history of [the FTAIA] discloses it was intended to establish a
uniform standard, in the face of conflicting judicial formulations, of the domestic effects necessary to trigger the
jurisdiction of American antitrust laws,”[32] and that “the proper approach to a preemption analysis is to reconcile
‘the operation of both statutory schemes with one another rather than holding one completely ousted.”[33]

The court concluded that the plaintiffs’ state law antitrust claims were “not preempted” because, as pleaded, the
claims did not seek to apply state antitrust laws in a manner inconsistent with the FTAIA.

Rather, they sought damages for anti-competitive practices “alleged to have had an adverse effect on the relevant
markets in this state ...”[34]

According to the court:

“So long as the anticompetitive conduct in question has a direct, substantial and reasonably foreseeable effect
within the state, prosecution of the conduct under state law is not precluded.”[35]

In sum, there are strong reasons for a state court evaluating a state law antitrust claim involving foreign trade or
commerce to limit the reach of that state law co-extensively with the reach of the Sherman Act as defined by the
FTAIA.

To do otherwise contravenes constitutional clauses, rules of statutory construction and federal policies.

--By Kenneth R. O’Rourke (pictured), Charles C. Lifland and Paul B. Salvaty, O’Melveny & Myers LLP
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