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Protecting legal professional privilege

FEZREREEE

Two recent decisions of the Court of First
Instance provide invaluable guidance on the
topic of protecting legal professional privilege in
the context of regulatory investigations, writes
James Wood

he global financial crisis has given rise to two important and

impressive decisions of the Court of First Instance (CFI) in
relation to the topic of protecting the legal professional privilege
(LPP) of persons under investigation by the Securities and Futures
Commission (SFC).

The first decision was a judgment of the Honourable Mr Justice
Barma, delivered on 19 August 2009, in James Daniel O’Donnell
(In his capacity as an investigator directed by the Securities and Futures
Commission under s 182(1) of the Securities and Futures Ordinance) v
Lehman Brothers Asia Ltd (In Lig) (HCMP 1081/2009, unreported)
(Lehman Brothers). The second decision was the judgment of the
Honourable Mr Justice Wright, delivered on 18 March 2011, in
CITIC Pacific Ltd v Secretary for Justice and Commissioner of Police
[2011] HKCU 563 (CITIC).

Whilst it is understood that CITIC is being appealed and,
accordingly, may result in new judicial pronouncements, both cases
nonetheless provide invaluable guidance for legal practitioners on the
topic of protecting LPP in the context of SFC investigations.

As stated by Wright J in CITIC at [19]: “Discussions concerning
the concept, nature and purpose of legal professional privilege occupy
such a prodigious number of pages of law reports in this [Hong Kong]
and other jurisdictions as to render any further detailed recitation
superfluous.” In these circumstances, only a brief overview of the
concept, nature and purpose of LPP is necessary before delving into
the significance of these two recent cases.
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Legal professional privilege

An overview

LPP is a long established rule in common law which has been
enshrined in Article 35 of the Basic Law. Pursuant to Article 35:
“Hong Kong residents shall have the right to confidential legal advice.”
The importance attached to LPP was succinctly summarised by His
Honour Judge Garry Tallentire in a recent District Court trial. In the
words of the Judge, LPP was protected by the Basic Law and ‘it will
take a lot to take it away: see E Yau, ‘Legal professional privilege has
to be protected, judge says’, SCMP, 19 March 2011.

In R v Derby Magistrates Court ex parte B [1996] 1 AC 487 at
507, Lord Taylor CJ described LPP as ‘a fundamental condition on
which the administration of justice as a whole rests’. The justification
for LPP is the public policy interest in the need to facilitate the
administration of justice by encouraging and enabling a client to
consult his/her lawyer fully and frankly, and in complete confidence,
safe in the knowledge that what he/she tells his/her lawyer will never
be revealed to a third party without his/her consent: see R v Derby
Magistrates Court ex parte B (supra) and Colin Passmore, Privilege (2nd
ed, XPL Law, 2006).

LPP is expressly preserved in the Securities and Futures Ordinance
(Cap 571) (SFO) by s 380(4), which, curiously, comes within a
section entitled ‘Tmmunity’. Section 380(4) states: “[n]othing in this
Ordinance affects any claims, rights or entitlements which would,
apart from this Ordinance, arise on the ground of legal professional
privilege”. This express preservation of LPP in the SFO is in contrast
to the absence of other fundamental protections normally available to
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a person under investigation, such as the right to silence. Unlike, for
example, an investigation by the police or the ICAC, a person under
investigation by the SFC has no right to silence and only a limited
right against self-incrimination: ss 184(4) and 187(2) of the SFO.

Although LPP is usually claimed by lawyers on behalf of their
clients, it is the client who enjoys the benefit of LPP and who has
the right to forego that benefit, not the legal practitioner: 4-G v
Mulholland [1963] 2 QB 477.

Two categories of LPP

LPP falls into two categories: (i) litigation privilege; and (ii) legal
advice privilege or, as is it sometimes known, solicitor-client privilege.
Documents and communications falling into either category are
protected from disclosure.

Litigation privilege is generally considered to be the broader of
the two categories. Litigation privilege protects all documents and
communications which were brought into existence for the dominant
purpose of assisting a person in connection with litigation in which
the person is involved, where the litigation is either underway or is
reasonably in contemplation, including communications between a
client and third parties.

Legal advice privilege protects all documents and communications
made in confidence between a lawyer in his/her professional capacity
and his/her client for the purpose of giving or seeking legal advice even
at a stage when litigation is not in contemplation: Three Rivers District
Council v Governor and Company of the Bank of England (No 6) [2005]
1 AC 610.

Scope of LPP

Legal advice privilege also applies to in-house lawyers

Under Hong Kong law, legal advice privilege applies equally to
communications between a client and their external lawyer and their
in-house lawyer, provided the in-house lawyer is acting in his/her
professional capacity as a legal adviser: Alfred Crompton Amusement
Machines Ltd v Customs and Excise Commissioners (No 2) [1972] 2 QB
101 at 129 [A]-[F].

The protection afforded under Hong Kong law to communications
made in confidence between an in-house lawyer and his/her client
for the purpose of giving or receiving legal advice is in contrast to the
position in the European Union (including the United Kingdom) in
regulatory investigations in the area of competition law. In the EU,
it has recently been decided that communications by/with in-house
lawyers do noz benefit from LPP in the area of competition law: Akzo
Nobel Chemicals Ltd and Akros Chemicals Ltd v European Commission
(Case C-550/07 P) [2010]. In the view of the Grand Chamber
of the Court of Justice of the EU, external lawyers, not bound by
an employment contract with their client, can benefit from LPP;
whereas in-house lawyers cannot benefit from LPP because they do
not enjoy the same degree of independence as an external lawyer and
are economically dependent on and cannot ignore the commercial
strategies of their employees.

Legal advice privilege only applies to lawyers
Legal advice privilege only applies to communications between
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a qualified lawyer and his/her client and not to communications
between other non-legally qualified professional advisers and their
clients, notwithstanding that those professional advisers may be
providing legal advice. In Prudential Plc & Prudential (Gibraltar) Ltd
v Special Commissioner of Income Tax and Philip Pandolfo (HM Inspector
of Taxes) [2010] EWCA Civ 1094; [2011] 1 All ER 316, a recent
English case which involved a veritable who’s who of the leading
practitioners in the area of the law of privilege, including Sir Sidney
Kentridge QC, Bankim Thanki QC and Colin Passmore, the Court of
Appeal held that LPP (legal advice privilege) did not extend to advice
from, and communications with, the taxpayer’s accountant, even if the
communications were made in confidence and related to advice about
tax laws. Rather, the Court of Appeal held that LPP only extended
to advice which emanates from a qualified member of the legal
profession.

Fraud or illegality exception

Where communications which would otherwise be protected by
LPP have been made in furtherance of a fraudulent design, a party
is not entitled to assert LPP as a ground for refusing to disclose such
communications in circumstances where the party seeking disclosure
is able to establish a strong prima facie case of fraud: The Queen v
Cox and Railton (1884) 14 QBD 153; R v Gibbins [2004] EWCA
Crim 311. However, it should be noted that courts are generally
reluctant to deprive a party of the protection of LPP and will decide
each case on its facts, striking a balance between the important policy
considerations on which LPP is founded and the gravity of the charge
of fraud that is made.

The claims to LPP in Lehman Brothers and CITIC
Both Lehman Brothers and CITIC arose out of high profile SFC
investigations commenced in October 2008, following financial
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losses of similar amounts in the billions of dollars. Whilst the factual
backdrop of Lehman Brothers and CITIC was similar, the outcomes
in the two cases, in regard to the question of whether a valid claim to
LPP was available, were diametric opposites.

Lehman Brothers

In October 2008, following the demise of Lehman Brothers Asia
Ltd (LBAL) and the other Lehman Brothers companies across the
world, the SFC commenced an investigation under Part VIII of the
SFO for the purpose of obtaining information relating to the offering
of minibonds issued by Pacific International Finance Ltd. The SFC
sought to determine whether the issuer of minibonds and/or LBAL or
any other person had provided any false or misleading information to
the investors. The demise of certain Lehman Brothers’ US corporations
had resulted in the collapse of the derivative arrangements and credit
support underlying minibonds, which caused investors in minibonds
to suffer losses of approximately HK$16 billion in aggregate.

In connection with its investigations, the SFC requested numerous
documents from LBAL, which had acted as the arranger of minibonds.
The documents sought by the SFC included new product review
committee briefing papers and the minutes of those committee
meetings (collectively, Minibond Documents).

LBAL, which by the time of the SFC’s requests for the Minibond
Documents was acting at the direction of Messrs Paul J Brough,
Edward S Middleton and Patrick Cowley, its joint and several
liquidators (Liquidators), declined to provide the SFC with the
Minibond Documents on the basis that they constituted a record
of legal advice or were documents that were created for the purpose
of obtaining legal advice (principally from the in-house lawyers of
LBAL) and, accordingly, protected from disclosure on the basis of
LPP. Whilst the Liquidators had a genuine desire to assist the SFC
in its investigations, they took the view that because the Minibond
Documents appeared to be protected by LPP, they would not be
discharging their duties to protect and preserve the estate of LBAL
if they disclosed the documents, especially in circumstances where
there was pending litigation in the US by investors in minibonds.
Furthermore, the Liquidators were of the view that they would be
potentially exposing themselves to criticism and/or legal action by
the creditors of LBAL if the disclosure of the Minibond Documents
resulted in any adverse consequences to the estate of LBAL.

Although no common law case authority could be located which
imposed a duty on liquidators to protect the LLP of the insolvent
company over which they had been appointed, it was clear to the
Liquidators and their legal advisers that any LPP in the Minibond
Documents resided in them, as the current management of LBAL,
and that they should exercise that right cautiously and in the best
interests of the creditors of LBAL. (For a discussion of the rights of
a trustee in bankruptcy to exercise LPP in corporate bankruptcies,
see the instructive unanimous decision of the US Supreme Court in
Commodity Futures Trading Commission v Weintraub 105 S Ct 1986
(1985)).

The Liquidators found themselves in the awkward position of
having to balance their duties and obligations as officers of the court,
which they interpreted as including (where possible) assisting the
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regulator in carrying out its functions, and their duties and obligations
to act in the best interests of the creditors of LBAL. The Liquidators
were particularly concerned that if they were to disclose the Minibond
Documents in order to assist the SFC in its investigations, all LPP
in the Minibond Documents may be waived and that potential third
party adversaries might also gain access to the documents. In this
regard, the Liquidators were particularly concerned by the 2000
decision of the Hong Kong Court of Appeal in Rockefeller & Co Inc v
Secretary for Justice [2000] 3 HKLRD 351.

In Rockefeller, the plaintiff, Rockefeller & Co Inc (Rockefeller),
disclosed documents protected by LPP to the SFC pursuant to a
written agreement in which Rockefeller stated its intention not to
waive any confidentiality or privilege in the documents. The SFC
disclosed the documents to the ICAC (as the SFC was empowered
to do under the predecessor legislation to the SFO) and the ICAC
gave the documents to the Secretary for Justice. The Secretary for
Justice eventually released the documents to an accused person in
criminal proceedings pursuant to her duty to disclose ‘unused material’.
Rockefeller applied for injunctive relief to prevent the accused person
from using the documents on the basis that the documents had only
been disclosed to the SFC for a limited purpose.

Whilst the Court of Appeal in Rockefeller concluded that the
accused person was entitled to the documents, the ratio decidendi of the
case is unclear as each of the three justices, Godfrey VP, Rogers JA (as
he then was) and Keith JA, wrote his own judgment. In particular, it is
unclear from Rockefeller whether it is possible to partially waive LPP
or whether once a document is exposed to a third party that LPP is
lost in its entirety. The comments of Keith JA in relation to the issue
of partial waiver of LPP were of particular concern to LBAL. Keith JA
was of the view that partial waiver of LPP was ‘conceptually unsound’
and he did not see how it would be possible to produce documents
which are protected by LPP whilst at the same time claiming that the
privilege in them is not being waived: see Rockefeller at 371 [I]. His
Lordship may have been of the view that partial waiver of LPP was
‘conceptually unsound’ because it would mean the relevant legal advice
was no longer confidential and, in such circumstances, the protection
afforded by Article 35 of the Basic Law would arguably no longer be
applicable, as it protects the ‘right to confidential legal advice’.

In the absence of well-established legal guidance as to whether a
partial waiver of LPP was possible, in order to protect the estate of
LBAL, the Liquidators acting prudently on legal advice declined to
disclose the Minibond Documents to the SFC. Instead, after various
rounds of correspondence between the solicitors acting for LBAL
and the SFC, redacted versions of the Minibond Documents were
disclosed. The redacted portions of the documents were those portions
that the Liquidators reasonably believed (on the basis of senior
counsel’s advice) constituted a record of or request for legal advice.

The SFC did not accept that such disclosure was sufficient and
it applied to the CFI under s 185 of the SFO to request that a judge
review the redacted portions of the documents for the purpose of
ensuring that the redacted portions were in fact protected by LPP.
After inspecting the redacted portions of the Minibond Documents in
the privacy of his own chambers with the assistance of the solicitor and
the counsel acting for LBAL, and after considering their submissions
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as to why the redacted portions were covered by LPP and also the
evidence, Barma J concluded in a judgment delivered extempore that
the redacted portions of the Minibond Documents did constitute a
record of legal advice or were created for the purpose of obtaining
legal advice, except in a some limited respects, and that 16 of the 17
documents should remain to some extent redacted. The learned judge
noted that it was: “entirely understandable that they [the Liquidators]
should be concerned to ensure that no privileged documents should be
disclosed when it was not necessary to do so, since under the relevant
provisions of the Securities and Futures Ordinance legal professional
privilege is expressly preserved”. Nevertheless, on the basis that the
SFC had obtained some additional disclosure in the Minibond
Documents by bringing the application, it was awarded its costs.

Immediately after Barma J’s ruling, LBAL, acting at the direction
of its Liquidators, disclosed some additional portions of a few of the
Minibond Documents to the SFC (ie, those portions which had been
redacted, but which were not considered by the court to constitute
legal advice and thus not protected by LPP). The redacted portions of
the 16 Minibond Documents which were confirmed by the learned
judge to be protected by LPP have never been disclosed by LBAL to
the SFC or any other third party.

CITiC

In CITIC, the SFC sought information and documents relating to
a profit warning announcement made on 20 October 2008. The
announcement disclosed that CITIC Pacific, the applicant, had
entered into certain AUD forward contracts resulting in an estimated
loss of approximately HK$15 billion. Following the announcement the
share price of CITIC Pacific slumped 55% on the next day of trading.

On 27 October 2008, the SFC staff attended CITIC Pacific’s
offices for the purposes of obtaining documents relevant to their
investigation. Present at the meeting were, inter alia, CITIC Pacific’s
general counsel (an in-house lawyer) and their external litigation
lawyer (at that time). At that meeting, CITIC Pacific allowed the SFC
to review approximately 30 lever arch files of records and documents,
including a note prepared by CITIC Pacific’s general counsel; two
board meeting minutes, which apparently contain a record of legal
advice; and two letters from CITIC’s corporate lawyers, who were
from a different firm than its external litigation lawyer (collectively,
Surrendered Material). According to the unchallenged affidavit
evidence of the SFC, the general counsel of CITIC Pacific, in the
presence of its external litigation lawyer, told the SFC that CITIC
Pacific would ‘fully cooperate’ with the SFC in its investigations.
The general counsel added that CITIC Pacific would produce to the
SFC legal advices provided to CITIC Pacific by its corporate lawyers
and would waive LPP. The SFC investigator who was present at the
meeting at CITIC Pacific’s offices, who was the deponent of the SFC’s
evidence, did not recall whether the general counsel of CITIC Pacific
mentioned any terms regarding the waiver of LPP and the investigator
left the meeting believing that LPP had been waived.

Later, on 29 October 2008, various records and documents were
handed over to the SFC by CITIC Pacific, including the Surrendered
Material. Almost a month later the SFC asked CITIC Pacific’s
external litigation lawyer for written confirmation that CITIC

26 05+ 2011

(et Bt s A - iy HAth a2 2 SOk BE 2 i
BERERER DR GE > W] READ LA IRAS L SR i
PREBERERATREN (2 RE371 [I]%H@Ro&q’d[er) °
Keith JAW RERE % - ¥R O LR IR R [1E
WE RS AR ] - PRE  R R A B s A A
TR R AR - TERZFNOLT » BEAC SB35 IR
T DR T DL A PR > T S OR o b b

[P ki mE | o

TEBAT A W] AR 43 T e B SR DR E B B2
HIEMEMEDT - RESAREEEEITENE A
o D e 5 a YN Y oo 7 LA ) A U B R AR AR
IR o Rz - R T 2 PN AT g i 0 A A i B
v B Y OB KA BRI - R IR S SR Y
T 0 e 2 e o - M BN AR B BN (BRI w Ak
B B R ) B B Mo s o 0 ek el s
B R ER 4 o

B AR E %SRS - AR
1B G2 BB PRB) 55 1850k i Ji A 12 2 HY W 225K
VE A OB R B SO ER 4 o DASRHEAR W% S R
) Y E 4 e A T 2 B R R AR R Y AR o A
HEHOCWMEE SRR AR T 8RB Z KR EH
SCHEER A3 AR - il WY E RS TR B R AT S B )
AL RN AT - DL REFRE T BN %S
SR UUE B FR 4 A ] 3% B P O R RE AR B R R
BRI DL K HH BR s R AR A B R K e h A5 th AR -
R ) R R A S S A 4 T R M AR T AR R A
SR A R B AR (—a Ry
HBRAD) > Ja 1748 S e i 168 B % AR A — e
BE EARFE R B R IR G o E IR MBI E IR - R
MR GBI B BB E » SRR
R W T 2 B A o A AT [ M N ] R S R AT
FHREEN A GRS LG TR ER
ANBE - @R (B2 B o REmt - %
TV B R 1R R R IR SR S S
WA - R T B -

ERZVEEELREZE - HEmW (FHE
BMANWIRRATE) 05550 A vl B ey e i 17— 4k
RIRE SR SO TR (Bl E R8RS E) - Bk
B Be i 2 R R R > 8T A 2 B R
REDRE IR 4T ) o Ry ik BRI 1 W R 2 WL
SR 255 RE R 1) 16 IR R 1R A 2 S 1 A8 8l 8 4 AR
IR H 5 T A o R L A A A R =5 R
i o

HEETE
TR > U 0 ¥ HR 2008410 1



Hong Kong Lawyer 75 72

HESE QEEEI

Pacific had in fact waived LPP in the Surrendered Material. In
response to that request CITIC Pacific’s external litigation lawyer
attempted to ‘bolt the stable door’ (in the words the learned judge)
by confirming the waiver but prefaced by the observation: “For the
purposes of Commission’s [SFC’s] investigation only”. According to
Wright J, this remark ‘provoked an exchange of correspondence over
the ensuing weeks with the SFC making it clear that it took the view
that the surrender of the documents [Surrendered Material] had been
a general, unconditional surrender’.

Some time later the SFC delivered the Surrendered Material
to the Secretary for Justice, who, in turn, gave the material to the
Commissioner of Police. In March 2009, upon informations being
laid by a number of police officers, a magistrate issued numerous
search warrants authorising the seizure of specified documents and
electronic devices. When the search warrants were executed, hundreds
of thousands of pages of hard copy documents and more than 100
computer hard drives and items of computer hardware were seized.

In response to these events, CITIC Pacific, inter alia, commenced
proceedings in the CFI to seek a return by the Commissioner of
Police of the Surrendered Material; and the return by the Secretary for
Justice of the Surrendered Material, alternatively a declaration that the
Secretary for Justice was only entitled to use the Surrendered Material
for the purpose of advising the SFC and that he was not entitled to
deliver it or divulge its contents to any third party.

The main thrust of CITIC Pacific’s claim was that ‘it had the
power to forego LPP in part and not only in whole’. CITIC Pacific
asserted that it was able to disclose the Surrendered Material, which
it claimed was protected by LPP, to the SFC with limitations as to
the use to which it may be put without losing the right to invoke
LPP against others or as against the SFC in respect of any usage
outside the stipulated conditions. Moreover, said CITIC Pacific, the
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circumstances in which the Surrendered Material were handed over
must be considered objectively from which the inevitable conclusion
would be that there was, at least implicitly, only a partial waiver of LPP
at the time of the disclosure of the Surrendered Material and the use
of the Surrendered Material being limited only to the investigation
by the SFC. The defendants’ case was that CITIC Pacific disclosed
the Surrendered Material to the SFC unconditionally, the result being
that any privilege was lost in its entirety. In addition, the defendants
contended that the Surrendered Material was subject to the fraud/
illegality exception and therefore not protected by LPP.

At the hearing of CITIC Pacific’s application in early March 2011,
CITIC Pacific asserted that the principle of disclosure of documents
for a limited purpose was ‘well-established’. In considering this
submission, the learned judge remarked at [23]: “Whether or not that
it is so in other jurisdictions, it does not appear to be settled in Hong
Kong. In this connection the only Hong Kong authority to which
the parties have been able to make reference is that of Rockefeller”.
As an aside, Wright J noted at [24], and as CITIC Pacific accepted,
Rockefeller appears to have been decided on the basis of the law of
confidentiality rather than on the law of LPP (see: PCCW - HKT
Telephone Ltd v David Matthew McDonald [2009] 2 HKLRD 274 per
Lord Hoffmann NP]J for a discussion of the differences between these
two areas of the law). Rockefeller was the same case that had concerned
the Liquidators of LBAL and had caused them to resist a partial
waiver of LPP in the Minibond Documents in favour of the SFC,
out of fear that such course of action might result in the documents
finding their way into the hands of potentially adverse third parties.

On the view taken by Wright J of the facts in CITIC, it was
not necessary for him to decide, in respect of the Surrendered
Material, whether it was possible as a matter of law to relinquish
partially one’s right to invoke LPP. As a matter of fact, the learned
judge concluded, in all of the circumstances of the case, that at the
meeting on 27 October 2008, CITIC Pacific agreed to hand over the
Surrendered Material to the SFC unconditionally, free of any claim
of LPP, and that there were no implied conditions attaching to the
disclosure of the Surrendered Material. In coming to that conclusion,
Wright J did not accept that both CITIC Pacific’s general counsel and
its litigation lawyer would have been ignorant of s 378 of the SFO,
which empowered the SFC to hand the Surrendered Material to other
persons, including the Secretary of Justice, for purposes of investigating
other offences, notwithstanding the secrecy obligations imposed on the
SFC; and s 380 of the SFO, which provided CITIC Pacific with the
right ‘then and there’ (in the words of the learned judge) to decline to
hand over the Surrendered Material to the SFC on the grounds that it
was privileged.

Wright ] was also satisfied, in respect of the Surrendered Material,
that a prima facie case of the existence of both a conspiracy to defraud
as well as offences pursuant to s 21 of the Theft Ordinance (Cap 210)
had been made out on the papers and that the Surrendered Material
was produced to facilitate those processes, and in those circumstances
LPP was not available.

In light of Wright J’s findings, CITIC Pacific’s applications for the
return by the Commissioner of Police of the Surrendered Material;
and the return by the Secretary for Justice of the Surrendered Material,
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alternatively a declaration that the Secretary for Justice was only
entitled to use the Surrendered Material for the purpose of advising
the SFC and that he was not entitled to deliver it or divulge its
contents to any third party, were each dismissed.

Commentary

Both Lehman Brothers and CITIC are welcome authority for the
proposition that a valid claim to LPP will be upheld by the courts
in context of regulatory investigations carried out under the SFO,
including when the legal advice in question is produced by or sought
from an in-house counsel when he/she is acting his/her professional
capacity as a qualified lawyer.

Notwithstanding that LPP can be successfully claimed in the
context of regulatory investigations, it would appear that there may
be some reluctance by persons under investigation to exercise their
constitutional and statutory rights to LPP. Such reluctance to exercise
one’s rights to LPP may arise out of the not irrational fear of being
viewed by the SFC as being uncooperative and/or being viewed as
having ‘something to hide’ by claiming the protection, notwithstanding
the SFC’s public statement that it respects valid claims of LPP: see
SFC Enforcement News in regard to LBAL, 21 August 2009.

By being cooperative with the SFC, persons under investigation
may reasonably believe that the SFC will be more likely to impose a
lighter sanction or penalty if it ultimately concludes that there has been
a breach of the SFO and/or any subsidiary legislation or guidance.
Such a willingness to cooperate with the SFC may ultimately lead a
person under investigation to choose to disclose material which they
have a right to protect from disclosure on the basis of LPP.

Whilst a willingness to cooperate with the SFC is admirable and
understandable, waiving LPP in an effort to demonstrate one’s desire
to be cooperative may result in privileged information being used
against the person under investigation by unforeseen adversaries, as
occurred in both Rockefeller and CITIC. Moreover, even if a person
under investigation negotiates an express agreement with the SFC to
limit its ability to disclose material which is privileged to third parties,
there appears to be no legal certainty at this time as to whether such an
agreement will enable the person to ‘selectively’ or ‘partially’ waive its
LPP or, in other words, waive LPP as against the regulator, but retain
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it as against other parties. In this regard, Keith JA’s statement: “I do
not see how it is possible to produce documents which are privileged
while at the same time claiming that the privilege which attaches to
them is not being waived” resonates: see Rockefeller at 371[1].

Possible reform

To help alleviate any tension or angst which may be experienced by
persons under investigation between wanting to cooperate with the
SFC whilst at the same time wanting to exercise their right to LPP,
the SFC may wish to confirm that full cooperation is possible without
needing to waive LPP. This is the approach which has been adopted
by the US Department of Justice (DOJ). In August 2008, Deputy
Attorney-General Mark R Filip announced new DOJ ‘Principles
of Federal Prosecution of Business Organizations’ which expressly
prohibit federal prosecutors from considering, when evaluating a
corporation’s ‘cooperation’ under the charging guidelines, whether it
has refused to waive its attorney-client privilege and work-product
protections. These principles are commonly referred to as the ‘Filip
Memo'. The Filip Memo superseded previously issued guidance and
reflected a dramatic shift in policy from previous DQOJ charging
guidelines, which had permitted prosecutors to request waivers of
LPP protections when there was a legitimate need for the privileged
information to fulfil their law enforcement obligations.

Conclusion

A claim to LPP is one of the few weapons that a person under
investigation by the SFC has in his/her armoury and LPP should
not, in any way, be overlooked or disregarded by such persons or their
legal advisers. Whilst a willingness on the part of a person under
investigation to assist the SFC with its investigations is both admirable
and understandable, such a willingness to assist should never be made
at the expense of the person’s fundamental right to claim LPP.

James Wood
O’Melveny & Myers

The author and Adrian Bell SC represented LBAL in the Lehman Brothers
case. The author wishes to thank Mr Bell, and also Ms Karen Leung and
Ms Ka Yin Au-Yeung of O'Melveny & Myers for their valuable comments
and suggestions. The views expressed herein are the views of the author
except as otherwise stated.
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