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On July 8, 2010, the AntiMonopoly Bureau of the Chinese Ministry of
Commerce (MOFCOM) released the Provisional Regulations for
Implementing Divestitures of Assets or Businesses in Concentrations of
Business Operators (the “Provisional Regulations”).1 These new measures
establish a twostep mechanism for conducting divestitures as structural
remedies to potential anticompetitive effects of mergers, acquisitions, and
other concentrations under the Antimonopoly Law (AML). Under the initial
“voluntary divestiture” phase, the party required by MOFCOM to divest
assets or businesses, defined as a “divestiture obligor” (boli yiwuren), may
carry out the divestiture under the supervision of a “monitoring trustee”
(jiandu shoutuoren). Under the second “entrusted divestiture” phase, the
divestiture is conducted by an independent “divestiture trustee.” (boli
shoutuoren).2 Although the Provisional Regulations reflect prevailing
international practice, particularly the European Commission’s Model Texts
for Divestiture Commitments and the Trustee Mandate under the EC
Merger Regulation, many questions await resolution in the course of future
divestitures.3

Timeline for Divestiture
The Provisional Regulations establish a twostage divestiture process.
During the initial “voluntary divestiture phase”, the divestiture obligor is
responsible for finding a purchaser of the asset or business to be divested
and entering into sales agreements and other related agreements within the

and entering into sales agreements and other related agreements within the
“voluntary divestiture” time limit specified in the review decision.4 If the
divestiture obligor fails to do so, the process enters the “entrusted
divestiture phase” during which MOFCOM will appoint “divestiture trustees”
to conduct the divestiture.5 This twophase approach is consistent with the
European Commission’s guidelines.6

Once the sales agreements are signed, the divestiture obligors are required
to complete the transfer of the divestment business in 3 months.7
MOFCOM may extend the deadline upon the request of divestiture obligors
“according to the specific circumstances.”8
The Provisional Regulations do not, however, specify the default time limits
for the “voluntary divestiture” and “entrusted divestiture” phases.9 In
contrast, MOFCOM’s conditional clearance of Pfizer’s acquisition of Wyeth
set a sixmonth deadline for the completion of required divestitures, and
MOFCOM’s conditional clearance of Sanyo’s acquisition of Panasonic set a
sixmonth deadline which could be extended for an additional six months
with MOFCOM approval.10

Monitoring Trustees and Divestiture Trustees
The divestiture obligors are required to appoint “monitoring trustees” to
oversee the procedure, and inform MOFCOM of their appointment within
15 days of the review decision.11 Upon entering the “entrusted divestiture”
phase, divestiture obligors must appoint “divestiture trustees,” and must
notify MOFCOM of the candidates 30 days before beginning the entrusted
divestiture procedure.12 Monitoring trustees and divestiture trustees can be
individuals, commercial entities and other “legal persons,” or other
organizations that possess the necessary resources and capabilities to
engage in the entrusted affairs.13 Monitoring trustees and divestiture
trustees should be independent of the parties to the notified concentration
and the purchaser of the divested business, and shall not have any
substantial interest in these parties.14 The monitoring trustees appointed for
the voluntary phase also may serve as the divestiture trustees for the
entrusted divestiture phase.15
Monitoring trustees and divestiture trustees are entrusted by the divestiture
obligors.16 They sign entrustment agreements with the divestiture obligors,
and are paid by the divestiture obligors.17 However, they are under the
supervision of MOFCOM and report directly to MOFCOM.18 Without
MOFCOM’s approval, the divestiture obligors cannot instruct the trustees,
or terminate or modify the terms of their engagement.19 Similarly, without
MOFCOM’s permission, monitoring trustees may not disclose their reports
submitted to MOFCOM to the divestiture obligor, and divestiture trustees
may not disclose the details of their activities.20
Monitoring trustees’ responsibilities include:21

Monitoring the divestiture obligors’ performance of their obligations to
maintain the value the divestment business and regularly submitting
monitoring reports to MOFCOM;22
"Assessing the candidates for the purchasers recommended by
divestiture obligors and proposed sales agreements and other related
agreements, and submit assessment reports to MOFCOM”;23
"Monitoring the performance of the sales agreements and other related
agreements, and regularly submit monitoring reports to MOFCOM”;24
"Coordinating divestiture obligors and potential purchasers in respect of
disputes relating to divestiture issues and report the same to
MOFCOM”;25 and
"Submitting any other reports relating to the business divestiture as
requested by MOFCOM.”26
Monitoring trustees should also “coordinate divestiture obligors and
potential purchasers with respect of disputes relating to divestiture
issues”,27 but it remains unclear whether monitoring trustees can appoint
legal or financial advisors to assist the performance of their duties.
Divestiture trustees are responsible for finding appropriate purchasers, and
entering into sales agreements and other related agreements within the
timeline and according to the methods specified in the relevant MOFCOM
review decisions.28 Divestiture trustees should be empowered to handle the
transaction independently.29 However, the extent to which the divestiture
trustee should consider the protection of the financial interests of the
divestiture obligor remains unclear.
Divestiture obligors are required to provide necessary support and
assistance to monitoring trustees and divestiture trustees for the
performance of their duties.30 This includes providing the monitoring
trustees “information about the parties related to the divestment business,
accounts and records of the divestment business, information provided by
divestiture obligors to potential purchasers, information about the potential
purchasers, progress of the divestiture procedure, and other information
and support required by the monitoring trustees for the purpose of
performing their duties.”31
Monitoring trustees and divestiture trustees must preserve the
confidentiality of trade secrets and other confidential information learned
during their performance of duties.32

Purchasers of Divestment business
According to the Provisional Regulations, the purchasers of divested assets
should be independent from parties to the concentration and possess the
necessary resources and capabilities to maintain and develop the divested
business.33 Their acquisition itself should not eliminate or restrict
competition.34 Where operation of the divested business will require

additional approvals from other government bodies, the purchaser should
have the necessary qualifications.35

Duty to Maintain Value of Business
In order to protect of the value of the business to be divested, the parties
must:36
"Keep the divestment business independent of other businesses, and
manage the divestment business in a manner that meets its best interest;
”37
"Abstain from any acts that may have negative impact to the divestment
business, including hiring of employees of the divestment business and/or
obtaining trade secrets and other confidential information of the
divestment business;”38
"Designate specific manager to manage the divestment business and
perform the obligations specified in the above (1) and (2). The manager
should perform its duties under the monitoring of the monitoring trustee,
and the appointment and replacement of the manager shall be subject to
the consent of the monitoring trustee;”39
"Ensure the purchaser is able to obtain adequate information regarding
the divestment business in a fair and reasonable manner so that it may
assess the value, scope and business potential of the divestment
business; ”40
"Provide necessary support and assistance required by the purchaser in
order to ensure smooth transmission and stable operation of the
divestment business; ”41 and
"Promptly transfer the divestment business to purchasers and go through
relevant legal formalities.”42

The Role of MOFCOM
During the divestiture procedure, MOFCOM will assess the proposed
candidates for monitoring trustees and divestiture trustees, the proposed
purchasers of the divestment business, and relevant proposed agreements
including entrustment agreements, sales agreements, and other
agreements related to the divestiture.43 These review periods toll the
deadline for completing the divestiture, so the time spent by MOFCOM in
these assessments effectively extends the overall divestiture timeline.44
However, the Provisional Regulations do not specify a time limit for
MOFCOM to perform such assessments.
MOFCOM has already demonstrated its willingness to impose structural
remedies as well as behavioral remedies to address potential
anticompetitive effects of reported transactions. Questions left unresolved
by the new Provisional Regulations likely will be addressed as MOFCOM’s

by the new Provisional Regulations likely will be addressed as MOFCOM’s
practice in this area continues to evolve.
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