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"Two Sides to Every Story: Trying and
Winning a Two-Sided Market Case

IAN SIMMONS, SERGEI ZASLAVSKY, AND PATRICK JONES

HEN THE UNITED STATES

Supreme Court handed down the opin-

ion in Ohio v. American Express Co.

(“Amex”),! there was a cavalcade of

doomsaying, much of it seemingly justi-
fied, expressing outrage at the decision’s repudiation of one
hundred years of Rule of Reason analysis. The outrage was
particularly acute from the plaintiffs’ bar. Winning a tradi-
tional Rule of Reason case was hard enough on plaintiffs
who had to prevail on the market power and relevant mar-
ket elements and also show net anticompetitive harm flowing
from the challenged restraint. Now, under Amex, on top of
all of that, plaintiffs had to show that “injury” to one side
of a market was not necessary to, or offset by, benefits on an
entirely different side of the market. This burden, as Justice
Breyer’s dissent asserted, was made out of whole cloth, was
not grounded in precedent, and would dramatically impair
enforcement of the antitrust laws.? Simply put, it was hard
enough to show injury to one market under the ancien regime,
but now a plaintiff had to show injury either to an overall
platform market or both sides of a two-sided market. More-
over, plaintiffs not only had to muster and deal with evidence
of benefits netting out harms within a market, but now also
had to address net harm between what under traditional anti-
trust principles would be considered different markers.

But as Churchill famously noted, “when the perspective
of time has lengthened, all stands in a different setting. There
is a new proportion. There is another scale of values.” Amex,
rather than foreclosing opportunities for plaintiffs, may have
actually broadened them. For example, interactions in one
market where goods or services appear to be “free” may now
be challenged based on the monetization of those interac-
tions on the other side of a platform marketplace. But how
do plaintiffs grapple with the arcane lexicon of Amex before
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a lay trier of fact? How can they win at trial in a two-sided
market case? How can they make the complex simple and
compelling? Likewise, how can defendants try—and win—
these cases? What role do experts play in persuading the jury?
How can experts help demystify “two-sided market” jargon
and concepts. What role do percipient witnesses play? What
is the correct relative balance between each set of witnesses?

We had the good fortune of trying, for a plaintiff, the first
jury trial of a two-sided market monopolization case. We
thought we would share our perspectives on how parties can
try these cases to win.

Two-Sided Market Doctrine in the Wake of Amex
We begin with a brief summary of the decision in Amex and
subsequent doctrinal developments.

In Amex, the Justice Department (DOJ) and several States
challenged Amex’s “anti-steering” rules, which prohibited
merchants from discouraging shoppers from using Amex
credit or charge cards by, for example, offering discounts to
shoppers for using a different card.* For evidence of anti-
competitive effects, DOJ and the States relied on proof that,
because Amex typically charged a higher merchant fee than
other card issuers, Amex’s anti-steering policies increased mer-
chant fees.’ The Court held that this proof was insufficient to
demonstrate anticompetitive effects because Amex is a “two-
sided transaction platform,” and plaintiffs did not show that
the ner price of Amex credit-card #ransactions was supracom-
petitive or that the output of transactions had been reduced.®

As the Court explained, “two-sided platforms” are busi-
nesses that “offer[] different products or services to two
different groups who both depend on the platform to inter-
mediate between them.”” Those platforms are distinct from
other businesses because “the value of the services” that the
platform provides “increases as the number of participants
on both sides of the platform increases.”® The Amex credit
card platform, for example, becomes more valuable to card-
holders when more merchants accept the card and, likewise,
becomes more valuable to merchants when more cardhold-
ers use the card to pay them. Because of these so-called “indi-
rect network effects,” two-sided platforms “must be sensitive
to the prices that they charge each side” of the platform; a
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loss of participation on either side “risk[s] a feedback loop of
declining demand” across the platform.” Given the interde-
pendence between prices on each side, “[p]rice increases on
one side of the platform . . . do not suggest anticompetitive
effects without some evidence that they have increased the
overall cost of the platform’s services.”"

Applying the new paradigm, the Court concluded that
DOJ and the States had offered no evidence about whether
the fees Amex charged merchants, even if higher than other
card issuers’ fees, were necessary to or offset by cardholder
benefits, which were more robust than the benefits provided
by other card issuers."" In other words, the plaintiffs did
not show that the net price of transactions on the platform
was higher than the net price charged by other card issuers
or otherwise above a competitive level. Nor did the plain-
tiffs show that “Amex’s antisteering provisions . . . reduced
the number of credit-card transactions, or otherwise stifled
competition in the credit-card market.”'?

As to defining the relevant market in ozher cases involving
two-sided platforms, the Court held that although it is “not
always necessary to consider both sides,” it 7s necessary in any
case involving a two-sided “transaction platform.”” Transac-
tion platforms are a special type of two-sided platform that
“facilitate a single, simultaneous transaction between partic-
ipants” on each side.' For instance, a credit-card transaction
platform “can sell its services only if a merchant and card-
holder both simultaneously choose to use the network. . . . It
cannot sell transaction services to either cardholders or mer-
chants individually.”" As a result, two-sided transaction plat-
forms “exhibit more pronounced indirect network effects and
interconnected pricing and demand.”’® In contrast, newspa-
pers “arguably operate a two-sided platform because the value
of an advertisement increases as more people read the news-
paper,” but the indirect network effects only operate in one
direction: “newspaper readers are largely indifferent to the
amount of advertising that a newspaper contains.”"” There-
fore, newspaper advertising “behaves much like a one-sided
market and should be analyzed as such.”'®

The upshot is that, after Amex, two-sided platforms that
facilitate single, simultaneous transactions (like credit cards)
must be analyzed as a single, two-sided market, while two-
sided platforms that do not exhibit indirect network effects
operating in both directions (like newspapers) likely do not.

Post-Amex Developments
In the immediate aftermath of the Courts decision in
Amex, many commentators focused on the new, apparently
heightened burden on plaintiffs to prove net anticompet-
itive harm across a two-sided platform."” But since Amex,
plaintiffs have demonstrated that it is possible to meet this
burden. And other aspects of the Amex decision, it seems,
actually may benefit plaintiffs.

Meeting the Amex Burden. In the 2022 trial in US Air-
ways v. Sabre—a case tried twice, once before Amex and
once after—we obtained a verdict for US Airways (and its
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successor in interest, American Airlines) in a monopoliza-
tion case against Sabre, a two-sided platform that connects
travel agents with airlines.”® The Sabre case demonstrates
how a plaintiff can prove anticompetitive effects in a two-
sided market by showing both (1) supracompetitive net
prices, and (2) non-price effects, like stagnant technology.

The Supreme Court decided Amex after the first Sabre
trial but before the Second Circuit decided the parties’
appeals.” Though the Second Circuit vacated US Airways’
initial victory because the jury instructions did not comply
with the (later-decided) Amex decision, the court remanded
for a new trial because US Airways had presented exactly
the kind of evidence required to show harm to competi-
tion under Amex: a supracompetitive net price, taking into
account payments on both sides of the platform, and “mar-
ket harms beyond supracompetitive pricing,” including that
Sabre’s “contractual restraints made entry into the market-
place extraordinarily difficult, . . . reduced the quality of
options available in the marketplace and led to technologi-
cal stagnation”—“all types of harm that are cognizable when
analyzing both sides of a two-sided platform.”**

Competition Between One- and Two-Sided Platforms.
In explaining his reasoning for holding that two-sided
transaction markets are special, Justice Thomas noted—in
a passage many consider dicta”—that “[o]nly other two-
sided platforms can compete with a two-sided platform for
transactions.”?* The statement has received significant criti-
cism, and may disadvantage either plaintiffs or defendants,
depending on the circumstances.

Justice Thomas’ statement played a critical role in another
case involving Sabre— United States v. Sabre Corp., DO]J’s
challenge to the merger of Sabre and Farelogix, a company
that provided technology solutions to airlines to connect
them to travel agents directly or through intermediaries
like Sabre.” Despite being “persuaded that at various points
Sabre has viewed [Farelogix] as a competitive threat” and
agreeing that the “evidence suggests that Sabre will have the
incentive to raise prices, reduce availability of [Farelogix],
and stifle innovation” in the wake of the merger, the court
held that Amex precluded it from enjoining the merger.”®
According to the court, because of Amex, “as a matter of
antitrust law, Sabre, which is a two-sided platform facilitat-
ing transactions between airlines and travel agencies, does
not compete with Farelogix, which indisputably only inter-
acts with airlines and is not a two-sided platform.”” This
aspect of Amex is probably far from settled.

Though Justice Thomas’ statement may for now be a
hurdle to the government in merger litigation, it has the
potential to be a boon to plaintiffs in other antitrust actions.
For example, in Davitashvili v. Grubbhub Inc.—a case chal-
lenging most-favored-nation clauses allegedly imposed by
restaurant delivery platforms Grubhub, Uber, and Post-
mates—the court rejected the platforms’ challenge to the
plaintiffs’ alleged product markets, which included sep-
arate markets for orders on delivery platforms and direct



orders from restaurants, because restaurants that receive
direct orders are not two-sided platforms.?® More generally,
the proposition that two-sided platforms do not compete
against one-sided platforms tends to narrow the relevant
product market—potentially making it easier for a plaintiff
to show that a defendant has market power.”

Challenging “Free” Services. Under traditional antitrust
principles, it may sometimes be difficult to challenge con-
duct by firms that offer “free” goods and services because the
benefit provided to consumers is obvious and direct (i.e.,
receiving a free product), whereas potential detriments to
consumers are indirect or diffuse (e.g., opportunity costs or
potential loss of privacy).”” Under Amex’s two-sided market
framework, interactions in one market where goods or ser-
vices appear to be “free” may now be challenged more easily
based on the monetization of those interactions on the sec-
ond and less price-elastic side of the platform.

Two-Sided Market Trials: The Plaintiff’s Toolkit

One of the keys to winning a two-sided market trial (or any
antitrust trial for that matter) is explaining complex eco-
nomic concepts in way that is compelling and accessible
to the lay factfinder without oversimplifying or sacrificing
rigor. Fortunately, there is an intuitive core underlying most
important two-sided concepts. It is up to the advocate—
along with the testifying economists and fact witnesses—to
bring out that intuitive narrative.

Following are some of the key allegations in Szbre and a
discussion of some important two-sided concepts using that
case as an example of how a plaintiff can try and win a two-
sided market case.

Key Allegations in US Airways v. Sabre. Sabre is a Global
Distribution System (GDS), a type of two-sided transaction
platform that connects airlines with travel agencies. US Air-
ways alleged that Sabre monopolized the market for GDS ser-
vices to Sabre-subscribing traditional travel agents by engaging
in several exclusionary acts that affected both sides of the plat-
form. On the airline side, Sabre built most-favored-nation
clauses into its contracts with airlines, prohibiting airlines from
offering lower fares through other distribution channels—
a policy that Sabre enforced by punishing non-compliant

One Bridge = Power to Charge High Toll
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airlines through biasing search results, imposing punitive fees,
and threatening to remove flights altogether. On the travel
agent side, Sabre made massive “incentive” payments to agents
to keep them loyal to Sabre and erected technological barriers
to using other platforms or alternative means of booking.

US Airways argued at trial that the purpose and effect of
Sabre’s conduct was to lock in both travel agents and airlines
to the Sabre platform, to exclude potential competitors from
competing by offering lower prices or better technology, and
to extract supracompetitive booking fees from airlines.

Single-Homing and Multi-Homing. Single-homing
and multi-homing are exotic-sounding terms that actually
describe very intuitive concepts, and understanding single-
and multi-homing is frequently the key to understanding
competitive dynamics in two-sided markets. When users on
different sides of the platform use only one platform to con-
nect with each other, they are “single-homing.” When users
can take advantage of multiple options to connect with each
other, they are “multi-homing.” The competitive implications
are intuitive and straight-forward: a platform that provides
the exclusive pathway for users on different sides to connect
may be able to exercise “gatekeeper power” and extract high
fees; a platform that is just one of many possible connection
pathways will face competitive pressure that forces it to charge
competitive fees. Hence, viewed through the lens of a plain-
tiff, there may be a strong incentive for platforms to ensure
single-homing—the rub is in how they do that.

To be sure, antitrust is highly fact-specific, and the single-
homing narrative may not fit the details of every multi-sided
market, but it fit the facts of Sabre. Sabre-subscribing travel
agents almost exclusively used Sabre to book travel for their
corporate clients, meaning that airlines had only one path-
way—or “bridge,” as our economists analogized—to reach the
set of corporate clients served by Sabre-subscribing travel agents
(see demonstrative below). We bolstered our economists testi-
mony with fact-witness accounts of Sabre’s power over airlines:
as one airline executive testified, Sabre “had almost a complete
lock on corporate travel,” so airlines “could not walk away.”
And because Sabre derived so much power from being the
sole “bridge” connecting airlines and Sabre-subscribing travel
agents, it was able to charge monopoly-level booking fees.

Many Bridges = No Power to Charge High Toll
o T S/NER 0
|

Trial demonstratives explaining how single-homing leads to gatekeeper power.
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Moreover, almost all of Sabre’s exclusionary conduct—
punishing airlines for trying to connect to travel agents
through channels other than Sabre, prohibiting airlines
from fostering the development of other channels by offer-
ing unique content, “bribing” travel agents for using Sabre
exclusively—could be characterized as an effort to preserve
single-homing and prevent multi-homing. By explaining
how Sabre maintained single-homing and preserved its
power to act as a gatekeeper and charge airlines excessive fees
for connecting with travel agents, we presented a relatively
simple economic framework that encompassed much of the
relevant fact evidence presented in the case.

Net Price. Less straightforward is how to show harm to
prices, especially in relation to a counterfactual or so-called
“but for” world. As explained above, one of the key teach-
ings of Amex is that it is insufficient for the plaintiff to show
competitive harm to just one side of a two-sided platform. If
relying on price effects, the plaintiff must show net harm by
showing that the net price—taking into account payments
on all sides of the platform—is above the competitive level.?!

The Sabre platform charged high fees to airlines and paid
“incentive” payments to travel agents for each booking.
Thus, to calculate the net price, we subtracted the incentive
payment to travel agents from the booking fee charged to
airlines, resulting in the net amount that Sabre earned for
each transaction. To make this concept easy to understand
for the jury, we explained that the net price is simply what
Sabre “keeps” after receiving the booking fee from the airline
and making the incentive payment to the travel agency.

To show that the net price was supracompetitive, we com-
pared the actual net price to the net price that would likely
have prevailed in a competitive market unmarred by monop-
oly power—which our expert calculated by deriving the net
price that would have resulted in economic profits that Sabre
would be expected to earn in a competitive market. While
focusing on both sides of the market (rather than just on the
fee charged to airlines) made for a more complicated eco-
nomic analysis, it also allowed us to provide the jury with a
more complete, and ultimately more compelling, narrative.

First, taking into account the incentives Sabre paid to travel
agents foreclosed the potential doubt in jurors’ minds that we

Net Price = What Sabre Keeps (2011)
L
Eabre

$2.28

Booking Fee Incentive

Airlines Travel Agent

Sources: Abrantes-Metz Rep. (Feb. 23, 2021), Figure 10 (All Airlines and Travel Agents)

Net price trial demonstrative.
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were leaving out something important—is it really an anticom-
petitive overcharge if a significant portion of it is used to reward
other platform users? Focusing on the “net price” thus allowed
us to reassure the jury that Sabre was not just overcharging air-
lines to subsidize payments to travel agents, but instead was
keeping a significant chunk of monopoly rents for itself.

Second, a focus on the travel agent side of the platform
allowed us to highlight that something was amiss in this market.
If Sabre’s platform was state-of-the art and provided so much
value, why did it need to pay travel agents to use it? The pecu-
liar flow of payments underscored our narrative that Sabre dis-
torted the expected competitive dynamics of the marketplace.

Third, providing the jury with a complete economic nar-
rative—again taking into account both sides of the market—
bolstered our factual narrative about Sabre’s exclusionary
intent. Alongside economic testimony about the peculiarity
of Sabre’s payment flows, we highlighted testimony from
Sabre executives demonstrating how Sabre’s payment of large
“incentives” to travel agents was intended to exclude com-
petition and allow it to extract large fees from airlines. For
example, one executive stated in an email that Sabre’s business
“model” was to “drink beer, play golf and pay agency incen-
tives.” Other executives were even more explicit about Sabre’s
exclusionary intent. One stated in a presentation that “extor-
tion plus bribery works!” And another noted in an email that
“maintaining GDS incentives to agencies creates a barrier to
entry for new entrants.” This powerful intent evidence helped
bring life to the economic concepts at the heart of the case.

But-For World: It's Not Just About the Price, But Also
Who Pays It. In a one-sided market case, constructing the
but-for world frequently centers on estimating the price
customers would have paid but for the challenged conduct.
In two-sided markets, the task is more difficult: not only is
it necessary to estimate the but-for net price, but also how
that price would realistically have been allocated between the
two sides of the market. As explained above, US Airway’s
economist calculated the net price that Sabre would have
charged but for the challenged conduct, but that left open
the question of whether that price would be paid by airlines,
travel agents, or some combination of the two.

The economic concepts that determine the allocation of
the net fee between the two sides are the relative demand elas-
ticities and strength of indirect network effects on the two
sides of the market.” That is a mouthful, but fortunately it
can be explained in a fairly intuitive and accessible way.

B Flasticity of demand simply measures how price-
sensitive each side of the market is: intuitively, a plat-
form trying to maximize the number of connections
it facilitates in a competitive market is expected to
charge the more price-sensitive side a lower price and
the less price-sensitive side a higher price.

B The strength of indirect network effects can be con-
ceptualized as how much one side values the other. If
adding more travel agents makes the platform much
more valuable to airlines (e.g., adding 10% additional



travel agents increases the number of bookings by
20%), the indirect network effects on the travel agent
side are strong (convex). If adding more travel agents
increases the number of booking proportionately
(e.g., adding 10% additional travel agents increases
the number of transactions by 10%), the indirect
network effects are not strong (they are linear). Intu-
itively, the side that is valued more by the other side
(the one with the stronger network effects) is expected
to pay less for using the platform.

With those principles in mind, predicting the allocation
of the net price in the but-for world came down to answer-
ing two questions: Would airlines or travel agents be more
price-sensitive in the but-for world? And which side of the
platform would find it more valuable to have more partici-
pants on the other side?

As to price sensitivity, US Airways experts explained
that airlines would be more price-sensitive in the but-for
world because in a competitive market, airlines could sell
fares to travel agents through a variety of channels, and the
airlines would not really care if the travel agent purchased
fares through one channel or another. Consequently, airlines
would not be willing to pay Sabre any more than the cost
of using other distribution channels (unless the Sabre plat-
form provided some non-monetary advantage that the other
platforms did not). Travel agents, on the other hand, would
be less sensitive to the price of using the platform: if air-
lines could offer unique fares on particular channels, a travel
agent’s customers who are motivated to find the lowest price
would demand that the travel agent use whichever channel
allowed it to get the best deal for the customer.

As to indirect network effects, travel agents would place a
lot of value on having different airlines available on the same
platform (in part because that would increase the number
of travel options that travel agents could offer to their cus-
tomers), while airlines would be largely indifferent about
whether travel agents all used the same platform or pur-
chased fares through different platforms. Consequently, as a
matter of both economics and intuition, travel agents would
pay most of the net price in a competitive but-for world.

Who Would Be Paying Sabre in a Competitive Market
|
Eabre
$1.18

$1.03

X

U-S AIRWAYS Travel Agent

Paying Sabre
the Same Cost as Distributing
Through Other Channels

(Feb. 23, 2021) 91 155-158, Table 17 (Average for April 21, 2007, to October 30, 2012)

PX4012.27

Trial demonstrative showing allocation of net price in
competitive market.

Two-Side Market Trials: The Defendant’s Toolkit
Two-sided markets also provide many opportunities for suc-
cessful advocacy on the defense side.

Restraints Necessary to Maximize Platform Output.
For a defense advocate, the usual task in a two-sided case—
assuming that the defendant has successfully characterized
the platform as two-sided—is to explain why the conduct
that plaintiff claims is anticompetitive is actually a core
component of maintaining a healthy platform and maxi-
mizing the platform’s output.

One of the key business challenges for running a success-
ful platform is ensuring that each side can find transaction
partners easily and that the transactions go well (economist
Catherine Tucker refers to this as “coring”).* For example, a
ride-sharing platform connecting drivers and riders may want
to make sure that there are plenty of drivers (so that riders do
not have to wait too long for a ride) and plenty of riders (so
that drivers find value in the platform), that drivers are not
criminals (and do not pose a threat to the riders), and that the
transaction goes well for all involved (e.g., riders pay and driv-
ers receive the amount they expect, and cars are reasonably
clean). Some of the actions necessary to ensure that a plat-
form attracts participants on both sides and that transactions
on the platform go well may involve imposing restrictions on
one or both sides: perhaps the platform chooses to limit the
drivers that may participate (only those who pass background
checks), or limit the methods of payment riders may use (to
ensure that drivers get paid), or impose minimum standards
for cars used by drivers. These are “restraints”—but restraints
implemented to increase output (number of rides) rather than
impair the ability of rival platforms to compete.

Along the same lines, a nascent platform may choose to
charge a below-cost net price (perhaps even paying partici-
pants on one side to join the platform) in order to overcome
the “chicken-and-egg” problem—participants on one side
of the market will not be interested in joining the platform
unless there are a sufficient number of participants on the
other side and vice versa. Charging below-cost prices in this
case is not done to drive out rival platforms and then recoup
losses by charging monopoly rents (the predicates for pred-
atory pricing), but to enable the start-up platform to attract
enough initial users to make the platform viable and add a
new competitor to the marketplace.

Defendants thus have a powerful narrative to present
in many cases: the challenged conduct is procompetitive
because it allows the platform to facilitate more transactions
(both on the platform itself and marketwide). Two-sided
doctrine and economics help tell this story:

® Taking all sides of the market into account helps show
that restraints that one side may dislike may help
increase marketwide output;

B Indirect network effects help explain why it is diffi-
cult for a nascent platform to attract initial users (and
why below-cost pricing may be needed to “seed” the
platform); and
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B The economic incentive of the platform operator to
ensure that the platform attracts participants on both
sides and facilitates transactions that leave both sides
happy generally aligns with the competition policy
goal of maximizing marketwide output.

The key concepts can be crystalized into a simple narra-
tive that marries jury appeal and economic theory: the plat-
form does what it does to attract more transactions, which
is good for the platform but also good for competition and
the market at large. Not every case will fit this narrative of
course, but the opportunity to tell a powerful “two-sided”
story is frequently available to defendants.

Multi-homing and Competition Between Platforms.
Just as single-homing is a powerful concept in the plaintiff’s
toolkit, the potential or ease of multi-homing can be a boon
to the defense advocate. Multi-homing allows the defendant
to make several powerful arguments:

B The platform faces competitive pressure because mar-
ket participants can find ways to connect without
using the platform;

B Switching costs are likely low because market partic-
ipants split their transactions between multiple plat-
forms (and directing more business to a platform that
a customer already uses is usually easier than switching
to an entirely new platform the customer has never
used before); and

B Entry is usually easier because a nascent platform can
get started by persuading customers to shift just a
portion of the business to the platform—i.e., give the
new platform a try while keeping most of their busi-
ness with the incumbent platform.

Defense counsel will be well-served to investigate whether
multi-homing is prevalent, and if so, to take full advantage
of this fact.

Conclusion

We no longer live in a world where the prospect of trying
a two-sided market case presents challenges akin to scaling
Mount Everest. Plaintiffs can try these cases and win—the
U.S. Airways v. Sabre and Epic v. Google cases are Exhibit
A on that score. And defendants can try them and win, as
Epic v. Apple showed. With challenges of high technology
seemingly ubiquitous in the antitrust docket, these cases will
not be the last word on trying—and winning—a two-sided
market case. [ll
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