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In the face of sharply declining revenues and plummeting stock prices due
to the Covid-19 pandemic, companies from a wide range of sectors are
struggling to access funding to cover on-going costs. This perfect storm
threatens to push thousands of enterprises into bankruptcy or to make them
vulnerable to “predatory” acquisitions. The author of this article discusses
foreign direct investment screening in the EU and the extraordinary
challenges that the current crisis presents.

The European Commission (“EC”) is encouraging EU Member States to
make “full use”1 of their foreign direct investment (“FDI”) screening tools to
protect the “EU’s capacity to cover the health needs of its citizens.” The move
comes in response to the emerging economic crisis triggered by the Covid-19
pandemic as companies across the continent have gone into lockdown and
workers have been sent home. In the face of sharply declining revenues and
plummeting stock prices, companies great and small, from a wide range of
sectors, are struggling to access funding to cover on-going costs. This perfect
storm threatens to push thousands of enterprises into bankruptcy or to make
them vulnerable to “predatory” acquisitions. While the EC has so far approved
about EUR 2 trillion in state aid to stave off bankruptcies, Europe is also
determined to fend off the vultures that are already circling their easy prey. Yet,
questions remain about the best remedy for the observed ailment and the side
effects that must be avoided.

FDI SCREENING REGULATION AND GUIDANCE PAPER

With its March 25, 2020 guidance on how to protect “Europe’s strategic
assets” through the vigilant use of FDI screening measures (“FDI Guidance
Paper”), the EC essentially called upon Member States to already apply
Regulation (EU) 2019/4522 (“FDI Screening Regulation”) even though that
Regulation does not formally enter into force until October 2020. Drafted and

* Christian Peeters is Of Counsel in O’Melveny & Myers LLP’s Brussels office and a member
of the firm’s Antitrust & Competition practice. He may be reached at cpeeters@omm.com.

1 https://trade.ec.europa.eu/doclib/docs/2020/march/tradoc_158676.pdf.
2 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0452&from=

EN.

Don’t Open Till Doomsday: FDI Screening in 
the EU—A Cure for a Covid-19-Struck 
Economy?

By Christian Peeters*

298



adopted long before the SARS-CoV-2 virus appeared on the world stage, the
FDI Screening Regulation is aimed at “ensuring EU-wide coordination and
cooperation on the screening of foreign direct investments likely to affect
security or public order.” To this end, the Regulation sets up a system under
which Member States should coordinate with each other and with the EC to
better detect potentially harmful transactions by non-EU investors and to assess
the impact of such transactions on a national and pan-European level.

While the Regulation does not alter Member States’ exclusive competence to
decide on FDI, it does set up a forum for the exchange of information and a
mechanism for Member States to provide comments and for the EC to issue
opinions that the reviewing Member State “shall give due consideration.” While
the opinions are non-binding, Member States are held to take “utmost account”
of them; an obligation which the FDI Screening Regulation ties to the
fundamental duty of sincere cooperation under Article 4(3) of the Treaty on
European Union (“TEU”). This obligation seems particularly relevant where an
FDI transaction threatens to negatively affect pan-European and EU-funded
projects. In such cases, a Member State may well be compelled to comply with
the EC’s opinion (not so much because of the FDI Screening Regulation as
such but because of Article 4(3) TEU to which it refers).

Yet, considering its purpose to create merely a framework for coordination,
the FDI Screening Regulation is very light, in fact silent, on prescribing specific
enforcement action. It is nothing like the FDI screening laws that one may find
at Member State level or elsewhere in the world, including Title 31 of the
United States’ Code of Federal Regulations, which governs the activities of the
Committee on Foreign Investment in the United States (“CFIUS”). If
anything, it is remarkable how the FDI Screening Regulation stresses the
economic importance of FDI as it “contributes to the Union’s growth by
enhancing its competitiveness, creating jobs and economies of scale, bringing in
capital, technologies, innovation, expertise, and by opening new markets for the
Union’s exports.” It even reminds us that “the Union and the Member States
have an open investment environment, which is enshrined in the Treaty on the
Functioning of the European Union (“TFEU”) and embedded in the interna-
tional commitments of the Union and its Member States with respect to foreign
direct investment.”

Setting the scene in this way, there is little doubt that the legislator (i.e., the
European Parliament and Council) considered the prohibition of FDI as
desirable and permissible only in extraordinary cases, namely when foreign
direct investments are “likely to affect security or public order.” That might be
the case, for example, because they concern critical infrastructure, critical
technologies and dual use items, supply of critical inputs, access to sensitive
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information, or the freedom and pluralism of the media.

THE COMMISSION’S TOOL KIT

In contrast to these restraints, the Commission’s FDI Guidance Paper comes
across as somewhat more activist. Positioning its guidance as directly related to
the pending entering into force of the FDI Screening Regulation, the EC
suggests that the principles laid out in the Regulation can and should apply in
particular also during times of crisis like the current Covid-19 pandemic, such
that Member States should be “particularly vigilant to avoid that the current
health crisis does not result in a sell-off of Europe’s business and industrial
actors, including SMEs.” This seems to imply that the FDI Screening
Regulation is all about preventing the sell-off of Europe’s business and industrial
actors, including SMEs, to non-EU companies. That is, however, not at all the
case. Rather, as explained, the FDI Screening Regulation is meant to address
“risks to security or public order” while the negative effects must be “likely” in
order to warrant enforcement action. By that standard, even the wholesale
disposal of European businesses should not justify FDI prohibitions unless
critically important businesses are concerned.

It does not, therefore, add much in terms of providing direction and legal
certainty if the FDI Guidance Paper encourages national authorities to vet FDI
into “companies with valuations on capital markets that are considered well
below their true or intrinsic value,” as such transactions “may lead to
over-reliance on foreign investors from third countries for the provision of
essential supplies or essential services.” What is missing is guidance on what
should be considered “over-reliance” (perhaps in the form of a market share or
share of supply test). The same applies to determining a company’s “true or
intrinsic value,” which infers a simple metric to a complex matter. Also, is an
underpriced asset a critical asset just because it is undervalued? One might
question whether the Commission’s interpretation of the FDI Screening
Regulation is fully in line with what the European Parliament and Council had
in mind when they adopted the Regulation.

These doubts are justified also because the FDI Guidance Paper addresses
also portfolio investments, which it says “may be screened by the Member States
in compliance with the Treaty provisions on free movement of capital.”
Encouraging Member States in this way (and threatening potential investors by
the same token) is remarkable for a guidance paper on FDI considering that the
FDI Screening Regulation specifically excludes portfolio investments from its
scope. It may well be that—as the FDI Guidance Paper surmises—portfolio
investments “might be of relevance in terms of security or public order” but that
is irrelevant for whether or not they should be screened and potentially
prohibited. After all, being “relevant in terms of security or public order” is not
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the same as being “likely to pose risks to security or public order”—which is the
test stipulated in the FDI Screening Regulation as appropriate for assessing the
legality of FDI enforcement measures in light of the EU’s and its Member
States’ objectives and obligations under the EU treaties and international law.

Quite arguably a further departure from the text and spirit of the FDI
Screening Regulation is the FDI Guidance Paper’s mentioning of “compulsory
licenses on patented medicines” and so-called “golden shares” through which
“Member States may retain special rights in certain undertakings” in order to
“enable the State to block or set limits to certain types of investments in the
companies concerned.” Importantly, the EC’s guidance recalls that taking out
golden shares “like other restrictions to capital movements, . . . must be
necessary and proportionate to achieve a legitimate public policy objective.”3

The resurgence of the use of this mechanism is an extraordinary U-turn from
the EC’s previous vigorous campaign and efforts to remove government-held
golden shares in order to liberalize European markets. Alone, one might wonder
how this caveat resonates with stakeholders across the EU when the tenor of the
FDI Guidance Paper clearly favors action over restraint.

MEMBER STATE-LEVEL REGULATION

Sure enough, the Commission’s call for action was picked up swiftly by
governments across the EU.

In early April, for example, the German government presented its Parliament
with an amendment4 to the German FDI statute (Foreign Trade and Payments
Act) that will lower the threshold for intervention (from “actual and sufficiently
severe threat” to “likely effects to public order and security”). The new law will
also introduce a stand-still obligation prohibiting the consummation of
transactions that concern “critical infrastructure” and that require a notification
to the Federal Ministry of Economics and Energy. Until approved such
transactions will be invalid. While in late May, the German government moved
to amend5 the regulatory framework to clarify that certain healthcare compa-
nies are to be considered particularly relevant to Germany’s public order or
security, it may not always be clear whether a business qualifies as “critical
infrastructure” (not least because of the latest flurry in adding new technologies
to the list and because of shifting perceptions about what is strategic today and

3 Article 63 TFEU.
4 https://www.bmwi.de/Redaktion/DE/Artikel/Service/Gesetzesvorhaben/erstes-gesetz-aenderung-

aussenwirtschaftsgesetz.html.
5 https://www.bmwi.de/Redaktion/DE/Pressemitteilungen/2020/20200520-altmaier-wir-

wollen-unsere-sicherheitsinteressen-im-gesundheitssektor-umfassender-schuetzen.html.
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what may be essential tomorrow). As a result, the new law is set to infuse
significant uncertainty into M&A processes that involve the largest economy in
Europe and the fourth largest in the world.

Elsewhere, the French government followed suit by proposing6 to allocate an
additional EUR 20 billion to protect “vulnerable companies” through state aid,
increased state participation, or temporary nationalizations. Other plans
include the temporary extension of the government’s veto powers to block
non-European investors from acquiring share interests of 10 percent or more in
flagship French listed companies (down from the current 25 percent).

It should come as no surprise that those most eager to adopt protectionist
measures under cover of the Covid-19 crisis are the same as those who very
recently called for the creation of “European champions.” When the EC
blocked7 the proposed merger of Germany’s Siemens and France’s Alstom in
early 2019 because it would have created the by far largest supplier of
train-signalling equipment and high-speed trains in Europe, politicians from
Europe’s two largest economies sounded the alarm. In their views, EU merger
control rules were unfit for purpose because they unduly prevented the creation
of “European champions,” super companies well equipped to take on the
mighty Chinese, which they see approaching on the horizon.

For obvious reasons, not all governments across the EU were equally excited
about the idea of protecting a few chosen companies from the effective
enforcement of EU merger control laws and to allow them to amass market
power on their European home markets (as such market power would have
been felt not just by foreign adversaries but also by smaller competitors,
suppliers and customers in Europe). While the recent Franco-German proposal
for a EUR 500 billion European Recovery Fund came with a request8 to change
the EU Merger Regulation, getting the required unanimity across the bloc was
always going to be a challenge.

MISPERCEPTIONS

In a way, tinkering with FDI screening tools might just offer a more
practicable and palatable alternative to carving out antitrust safe harbors for the
few. It does not even require a change of narrative: in merger control and in FDI
screening, Europe’s worried gaze looks East where state-backed Chinese
companies are the main cause for concern. This must surprise because a closer

6 http://www.assemblee-nationale.fr/dyn/docs/RAPPANR5L15B2822.raw#_Toc256000055.
7 https://ec.europa.eu/commission/presscorner/detail/en/IP_19_881.
8 https://www.reuters.com/article/us-france-germany-merkel-eu/germany-france-want-to-create-

stronger-european-champions-merkel-idUSKBN22U2C1.
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look at real-life cases that raised concerns more recently are acquisitions by
non-Chinese actors.

To recall, the EC issued its FDI Guidance Paper less than two weeks after
reports9 had rang alarm bells in Berlin and sent shockwaves through the EU,
according to which the U.S. government had expressed interest in acquiring
German biopharmaceutical company Curvac in an effort to gain privileged and
seemingly exclusive access to the coronavirus vaccine the company is developing.
Similarly, in early April, reports10 surfaced that the French government had
vetoed the sale of French night-vision start-up Photonis to Teledyne, a U.S.
company—a use of veto powers that brought to mind General Electric’s 2014
successful acquisition of Alstom’s energy assets, which had almost fallen through
after France threatened FDI enforcement action.

In reality, China is a relatively small investor in the EU and one showing a
seriously waning interest.11 According to the latest figures12 from the EU’s
statistical office, Eurostat, China accounted for only three percent of inward
FDI and as such is dwarfed, for example, by the “United States’ direct investors
(who) accounted for 25% (€1 806 bn) of the total FDI stocks held by the rest
of the world in the EU at the end of 2018.”

It is difficult to justify the fundamental changes to the EU’s free trade model
that the FDI Guidance Paper brings about by discouraging foreign investors
and promoting compulsory licenses and golden shares, if the threat, which
those changes are meant to contain, is that marginal. If indeed there is
misperception about the threat and its origins, could it be that the prescribed
remedies are equally ill-conceived?

COLLATERAL DAMAGE

The risk of getting it wrong is always great in a world as complex and as
connected as ours. FDI regulation, which has implications on a large array of
policies, is no exception. The FDI Guidance Paper was penned by the EC’s
Directorate General for Trade but where countries take out golden shares and
nationalize companies, it raises fundamental questions in state aid law (which
falls within the competence of the EC’s Directorate General for Competition).
For good reason Member States are required to tread carefully not to distort

9 https://www.reuters.com/article/us-health-coronavirus-germany-usa/germany-tries-to-halt-u-
s-interest-in-firm-working-on-coronavirus-vaccine-idUSKBN2120IV.

10 https://www.defenseworld.net/news/26665/French_Govt_Red_Flags_Photonis_Sale_to_
US_Teledyne#.XvZUsyhKgdV.

11 https://merics.org/en/report/chinese-fdi-europe-2019-update.
12 https://ec.europa.eu/eurostat/web/products-eurostat-news/-/DDN-20200326-2.
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competition between the beneficiaries of state aid and their competitors who
have to go without—either because they were effective and efficient enough not
to require aid or because there is not enough state funding to help everyone.
Furthermore, disrupting the level playing field by favoring the inefficient, not
only punishes the resilient and sustainable operator, it also harms society as a
whole because it leads to the misallocation of resources, which in times of crisis
may be painfully scarce.

Discouraging FDI when economies are undergoing tremendous strain also
seems counterintuitive. Depriving these companies from accepting a helping
foreign hand is questionable unless each distressed company is sure to receive
state aid in order to obtain funding when commercial loans are no longer
attainable. A cynic might consider this a scorched earth policy where companies
should rather go bust than fall into the hands of foreign foes.

Also, since state aid is a national measure and because different Member
States have different capacities to fund their domestic operators, it should not
have come as a surprise13 that there is a significant discrepancy in how
companies in different Member States are protected by their governments
during this crisis—with predictable disruptions to the level playing field within
the European single market.

Furthermore, shielding the EU from non-EU investors is bound to create an
environment in which companies from the richer EU countries will find
privileged access to buy up their EU peers from less wealthy Member States—at
prices that are below market rate (not only because of the economic crisis but
also because foreign buyers are excluded from the bidding process). While this
might finally lead to the creation of European champions, it is more than
doubtful whether such an intra-EU value transfer would go down well and
instill confidence in the Union—i.e., whether it would be in the EU’s best
interest. Recent experiences from the sovereign debt crises that not long ago
afflicted the EU’s Southern countries certainly suggest otherwise.

Similarly, demanding compulsory licenses on patented medicines would raise
fundamental questions about the protection of intellectual property rights
within the EU. It is hardly imaginable that such expropriations would not have
a chilling effect on R&D in the EU. This would be bad news for a continent
unable to rely on natural resources and dependent on its people’s ingenuity to
remain competitive and prosperous.

OUTLOOK

There are ample reasons to question whether the EC’s FDI policy is taking

13 https://www.sueddeutsche.de/wirtschaft/eu-corona-staatshilfen-margrethe-vestager-1.
4911083.
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the right steps to respond to the extraordinary challenges that the current crisis
presents. Encouraging a reversal of policies that for decades have served the EU
well (such as the sustained drive for privatization and open markets) certainly
deserves a critical debate.

The feverish way in which the EC is already backtracking on some of its
recent proposals just to make new ones, does not inspire confidence nor does
it foster legal certainty. For example, on March 19, 2020, i.e., less than a week
before the FDI Guidance Paper was issued, the EC adopted a so-called
“Temporary Framework”14 (“TF”) in order to “enable Member States to use the
full flexibility foreseen under State aid rules to support the economy in the
context of the COVID-19 outbreak.” The TF has since been amended twice
(on April 3 and again on May 8). While it is important to recall that the FDI
Guidance Paper and the TF address different policy objectives that are subject
to different requirements, it is still difficult to reconcile the various messages the
EC is sending.

In its latest version, the TF cautions that “recapitalisations must . . . not
exceed the minimum needed to ensure the viability of the beneficiary” and that
“providing national public support in the form of equity and/or hybrid capital
instruments . . . should only be considered if no other appropriate solution
can be found . . . because they are highly distortive for competition between
undertakings.” This warning is in line with established principles of EU law but
it is a different message from the FDI Guidance Paper’s call on Member States
to take out golden shares in order to ensure “that the current health crisis does
not result in a sell-off of Europe’s business and industrial actors.” There is a thin
line here somewhere but it remains blurred despite—or because of—the various
guidelines the EC has issued over the past weeks.

Rather than opening Pandora’s box even further in search for silver bullets,
it might make sense to pause and reflect on what our objectives are and what
tools we might already have to achieve our goals. If there are concerns about
access to critical supplies, such concerns might be allayed through standard
antitrust merger control, where an input foreclosure threat can justify a
prohibition or a clearance can be conditioned on supply commitments or
divestitures. Similarly, concerns about an acquirer’s potentially harmful access to
its rivals’ commercially sensitive information, too, might be addressed in a
merger review process (as a non-coordinated effect within the meaning of the

14 https://ec.europa.eu/commission/presscorner/detail/en/IP_20_496.
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EC’s guidelines on the assessment of non-horizontal mergers15). If a transaction
raises doubts about opening the door to a state-backed operator willing to
disrupt the level playing field by employing a price dumping strategy,
competition and trade laws are in place to enforce effective and fair competition.
These tools can be employed in all kinds of industries (from critical and
essential ones to the nice-to-have and the outright superfluous) without having
to re-think the EU’s economic model even if it was just for temporary relief. In
this sense, the German Federal Cartel Office’s April 27, 2020 decision16 to clear
the acquisition of Germany’s Vossloh Locomotives GmbH (the leading
manufacturer of diesel-powered shunters in the EEA) by CRRC Zhuzhou
Locomotives Co., Ltd., a company controlled by the Chinese state, offers some
interesting perspective.

That is of course not to say that antitrust merger control, trade law, and FDI
screening are equally suitable, let alone designed, to address the same concerns.
However, considering that golden shares and compulsory licenses are not
genuine FDI enforcement measures either, it is apparent that the ongoing
debate has been confusing concepts. These are certainly challenging times for
everyone, including regulators to whom companies and their advisors look for
protection and guidance now more than ever. The coming months will show
whether politicians and enforcers are able to navigate the Union out of this
crisis and whether we get there without inflicting collateral damage that might
delay a swift recovery despite all best intentions. Protecting German, French,
and Italian companies from foreign ownership as a matter of ideology may not
be the right course. In an age of international supply chains and globalized
actors where more than 40 percent of, for example, Daimler AG’s,17 TOTAL
S.A.’s,18 and Telecom Italia’s19 respective stocks are owned by non-European
shareholders, and where more than a third of all EU assets are already controlled
by foreign-owned companies,20 the question needs to be asked whether
reversing globalization through FDI screening measures is at all feasible and
desirable. That debate may have only just begun.

15 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52008XC1018(03)&form=
EN.

16 https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2020/
27_04_2020_CRRC_Vossloh.html?nn=3591568.

17 https://www.daimler.com/investors/share/shareholder-structure/.
18 https://www.total.com/investors/shares-and-dividends/ownership-structure.
19 https://www.telecomitalia.com/en/investors/shares/shareholders.html.
20 https://ec.europa.eu/commission/presscorner/detail/ga/ip_19_1668.
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