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         PROTECTING FINANCIAL ADVISORS IN M&A LITIGATION  
Unshielded by Delaware’s statutory protections for directors, financial advisors are new 
targets in M&A deal litigation:  they are alleged to be aiders and abettors of the directors’ 
supposed breach of their fiduciary duties.  The authors discuss the theory emerging in 
Delaware cases, including in particular the Rural Metro case, and apply their teaching to 
suggest seven steps financial advisors can take to reduce their risks in M&A transactions.  

                               By Abby F. Rudzin, R. Scott Widen, and Brad M. Elias * 

Looking to extract a quick settlement, plaintiffs’ 
attorneys sue in more than 90% of public-company 
sales.1  Their targets have traditionally been directors, 
who face allegations that they breached their fiduciary 
duties by conducting an insufficient process or agreeing 
to an unfair price even when they secure a substantial 
premium for their shareholders.2  With Delaware 
General Corporation Law § 102(b)(7) allowing 
companies to exculpate their directors for breaching 
their duty of care, most plaintiffs have had to accept 
nominal, disclosure-only settlements unless they can 

———————————————————— 
1 See, e.g., Cain, Matthew D. & Davidoff, Steven M., Takeover 

Litigation in 2013 (Ohio State Public Law Working Paper 
Series, Paper No. 236, 2014), available at 
http://ssrn.com/abstract=2377001. 

2 See, e.g., Lyondell Chemical Co. v. Ryan, 970 A.2d 235 (Del. 
2009) (shareholders filed suit against board of directors despite 
45% deal premium over market price).   

make a strong case for an injunction to block the deal.  
That has left them looking for new targets.3  In In re 
Rural Metro Corporation Stockholders Litigation, 
plaintiffs recently found a way to circumvent Section 
102(b)(7) — asserting damages claims not against 
directors but against financial advisors for aiding and 
abetting the directors’ alleged breach of fiduciary duty.4  
If history is any guide, the success of the Rural Metro 
plaintiffs will lead to numerous copycat lawsuits against 
financial advisors.  With that specter looming over 

———————————————————— 
3 Plaintiffs first tried to get around Section 102(b)(7) by 

recharacterizing breach of duty of care as breach of duty of 
loyalty.  See, e.g., Lyondell, 970 A.2d at 243 (rejecting this 
attempt). 

4 C.A. No. 6350-VCL, 2014 Del. Ch. LEXIS 36 (Del. Ch.  
March 7, 2014).  This article describes the actions of the 
financial advisor as found by the Rural Metro court.  The 
authors express no views as to the accuracy of those findings. 
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future deals, we offer this look at relevant developments 
in Delaware law and suggest some tactics to try to limit 
financial advisors’ liability going forward. 

The first section of this article describes the new 
aiding and abetting theory of financial advisor liability 
emerging from Delaware courts.  The second section 
describes a new theory of damages that could drastically 
increase financial advisors’ potential liability.  And the 
third section suggests practical steps that financial 
advisors and their counsel can take to protect 
themselves. 

FINANCIAL ADVISORS AS ATTRACTIVE TARGETS  

To fulfill their fiduciary obligations, directors of 
Delaware corporations must act in accordance with the 
duties of care and loyalty.  The duty of care requires 
directors to inform themselves, “prior to making a 
business decision, of all material information reasonably 
available to them.”5  The duty of loyalty requires 
directors to put the interests of the corporation and its 
stockholders ahead of the directors’ own personal 
interests.6  In the context of negotiating merger 
transactions that require stockholder approval, directors 
also have a “duty to disclose fully and fairly all material 
information within the board’s control.”7  This duty of 
disclosure is derived from both the duties of care and 
loyalty.8 

———————————————————— 
5 Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985). 
6 See, e.g., Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 361 

(Del. 1993) (“[T]he duty of loyalty mandates that the best 
interest of the corporation and its shareholders takes precedence 
over any interest possessed by a director, officer or controlling 
shareholder, and not shared by the stockholders generally.”). 

7 Stroud v. Grace, 606 A.2d 75, 85 (Del. 1992); see also 
Rosenblatt v. Getty Oil Co., 493 A.2d 929, 944-45 (Del. 1985); 
Van Gorkom, 488 A.2d at 890. 

8 See Malpiede v. Townson, 780 A.2d 1075, 1086 (Del. 2001) 
(observing that “the board’s fiduciary duty of disclosure . . . is 
not an independent dut[y] but the application in a specific 
context of the board’s fiduciary duties of care, good faith, and 
loyalty”). 

The Delaware Chancery Court has opened the door to 
liability for M&A deal advisors by suggesting, or 
outright holding, that Section 102(b)(7) exculpation 
clauses apply only to directors who breach the duty of 
care; they do not protect third parties who are alleged to 
have aided and abetted the directors’ fiduciary-duty 
breach.9  Unless the Delaware Supreme Court holds 
otherwise, this remains the law in Delaware.  So while 
exculpated directors cannot be held liable for breaching 
the duty of care, their financial advisors may be held 
liable for aiding and abetting that breach by, among 
other things, having provided the directors with false or 
misleading information.  Given their deep pockets, this 
makes financial advisors a particularly attractive target 
in Delaware merger litigation. 

To plead an aiding and abetting claim against a 
financial advisor, a plaintiff must allege four elements:  
(i) the existence of a fiduciary relationship; (ii) a breach 
of the fiduciary’s duty; (iii) knowing participation in the 
breach by the non-fiduciary defendant; and (iv) damages 
proximately caused by the breach.10  The first element is 
pleaded merely by alleging the fiduciary relationship 
between a corporation and its directors.  The standard for 
pleading a breach of the fiduciary’s duty is well 
established under Delaware law after decades of merger 
litigation.11  But the standard for establishing the third 
———————————————————— 
9 See, e.g., Rural Metro, 2014 Del. Ch. LEXIS 36, at *72-80 

(holding that “Section 102(b)(7) does not extend to an aider and 
abettor”); In re Wayport, Inc., C.A. No. 4167-VCL, 2013 Del. 
Ch. LEXIS 109, at *64 n.3 (Del. Ch. May 1, 2013) (“It is thus 
possible for a non-fiduciary to be liable for aiding and abetting 
‘even if the Board breached only its duty of care’ and is 
exculpated for that breach.”); In re Celera Corp., C.A. No. 
6304-VCP, 2012 Del. Ch. LEXIS 66, at *106-07 (Del. Ch. 
Mar. 23, 2012) (“[T]he aiding and abetting claim for money 
damages against [the financial advisor] may remain viable even 
if the Board breached only its duty of care.”); In re Del Monte 
Foods Co., 25 A.3d 813, 838 (Del. Ch. 2011) (“By their terms, 
Sections 102(b)(7) and 141(e) do not protect aiders and 
abettors.”). 

10 Malpiede, 780 A.2d at 1096. 
11 See, e.g., Gantler v. Stephens, 965 A.2d 695, 704-09 (Del. 

2009) (discussing breach of fiduciary duties of loyalty and 
disclosure); Malpiede, 780 A.2d at 1083-90 (same). 
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element — knowing participation in the breach — is 
largely undeveloped in the context of claims against 
financial advisors.  Although Delaware courts have 
fleshed out this standard in the context of claims against 
acquiring corporations (for aiding and abetting a breach 
by the acquiree’s directors),12 they have so far failed to 
adopt a similarly clear standard for financial advisors.  
Future cases will undoubtedly clarify the pleading 
standard, but the initial indications are that plaintiffs will 
be able to plead “knowing participation” by alleging 
intentional (or a reckless disregard for) errors or 
omissions in board presentations or formal fairness 
opinions — a classic scienter standard. 

FAIRNESS OPINIONS MAY BE A NEW SOURCE  
OF LIABILITY 

Recent aiding and abetting claims against sell-side 
financial advisors have focused on the board 
presentations that typically accompany fairness opinions.  
A fairness opinion is a formal letter addressed to the 
board expressing the advisor’s opinion on the fairness of 
the consideration to be received by stockholders in a 
transaction (other than in certain stock-for-stock 
transactions).  The opinion typically describes the deal, 
summarizes the scope of the advisor’s due diligence and 
financial analysis, states major assumptions and 
limitations, and expresses a conclusion on the fairness of 
the consideration.  The board presentation that 
accompanies the opinion, however, provides more 
details about the advisor’s valuation analysis and 
analytics underlying the opinion.   

To state their aiding and abetting claim, plaintiffs 
begin with the premise that the directors relied on the 
financial advisor’s analysis to decide whether to sell the 
company at the agreed-on price.  They then argue that 
the analysis was defective by attacking either (i) the 
valuation used to support a fair deal price or (ii) the 
disclosures made to company stockholders in connection 

———————————————————— 
12 See, e.g., In re Novell, Inc. S’holder Litig., C.A. No. 6032-

VCN, 2013 Del. Ch. LEXIS 1, at *62 (Del. Ch. Jan. 3, 2013) 
(holding that “knowing participation may be inferred where (i) 
an acquiror sought to induce the breach of fiduciary duty such 
as through the offer of side payments intended as incentives for 
the fiduciaries to ignore their duties; (ii) it appears that the 
acquiror may have used knowledge of the breach to gain a 
bargaining advantage in the negotiations; or (iii) a fiduciary 
breaches its duty in an ‘inherently wrongful manner,’ and the 
plaintiff alleges specific facts from which the Court could 
reasonably infer knowledge of the breach by the non-
fiduciary”). 

with the opinion.  Financial advisors should be aware of 
both theories of liability.   

Valuation-Based Claims   

Plaintiffs attacking a valuation analysis typically paint 
a picture of a sell-side financial advisor that purposely 
manipulated the analysis to make an unfair deal look 
fair.  Plaintiffs have the benefit of hindsight and will 
attempt to construe an honest error or subjective 
judgment as an intentional manipulation.  The supposed 
motive is the advisor’s transaction fee or other conflict 
that creates an incentive for the advisor to close the deal 
at any price, fair or not.  In the recent Rural Metro 
decision, for example, the Delaware Chancery Court 
found that the financial advisor played a conflicted role 
in the deal because (i) it was motivated by a desire to 
provide financing to Warburg Pincus and other potential 
bidders in the deal, (ii) it hoped to use the deal to deepen 
its relationship with Warburg Pincus and generate future 
business, and (iii) its contingent fee arrangement gave it 
an incentive to close the deal below fair value rather than 
seek a higher price and risk losing the deal.13  The court 
did not address, however, whether allegations of a 
contingent compensation arrangement or a desire for 
repeat business would alone be sufficient to establish a 
conflict.14   

After establishing a potential conflict of interest, 
plaintiffs will attempt to pick apart the financial 
advisor’s valuation analysis with a variety of tactics 
ranging from basic attacks on methodology to 
sophisticated criticisms of a financial advisor’s 
judgment.  On the more basic end, plaintiffs may attempt 
to show that the advisor manipulated or “reverse 
engineered” the analysis to obtain a desired result.  
Plaintiffs have argued that an inappropriate discount rate 
or terminal multiple was used in a discounted cash flow 
(“DCF”) analysis, that the wrong companies were used 
in a comparable companies analysis, or that the advisor 
failed to provide a timely valuation analysis — leaving 
the board insufficient time to review it before deciding 
to move forward.15  On the more sophisticated end, 
———————————————————— 
13 2014 Del. Ch. LEXIS 36, at *129-34.   
14 Cf. In re Tele-Commc’ns, Inc. S’holders Litig., C.A. No. 16470, 

2005 Del. Ch. LEXIS 206, at *41 (Del. Ch. Dec. 21, 2005) 
(“[T]he contingent compensation of the financial advisor . . . of 
roughly $40 million creates a serious issue of material fact, as 
to whether [the financial advisor] (and [its] legal counsel) could 
provide independent advice to the Special Committee.”). 

15 See, e.g., Verified Second Amended Complaint at 3-5, In re 
Rural Metro S’holders Litig., No. 6350-VCL (Del. Ch. Sept. 4, 
2012). 
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plaintiffs have argued that an advisor misapplied the 
outcome of an FDA study to determine the probability of 
a drug receiving approval,16 failed to normalize EBITDA 
estimates to reflect steady-state cash flow for projected 
acquisitions, or failed to account properly for net 
operating losses in a DCF analysis.17 

The Rural Metro litigation combined many of these 
theories.  In its March 2014 post-trial opinion, the court 
held that the financial advisor knowingly participated in 
the directors’ breach of fiduciary duty by supplying false 
information to the board in connection with the sale of 
the company, and the court’s discussion of the board’s 
lack of process for determining the company’s 
standalone value was scathing.  Warburg Pincus, the 
only bidder in the final round, submitted its final bid on 
Friday, March 25, 2011, for $17.25 per share, with an 
expiration date of Monday, March 28.  Before that date, 
the only meaningful valuation materials the board had 
seen were in the banker pitchbooks in December 2010.18  
The advisor’s fairness committee convened on Saturday, 
March 26, and over the course of the day the advisor’s 
analysis was edited to lower Rural Metro’s valuation 
range, allegedly for the specific purpose of making 
Warburg Pincus’s offer appear more attractive.  The 
primary metrics underlying the valuation were a 
comparable precedent transactions analysis based on 
EBITDA multiples and a DCF analysis. 

The court first scrutinized the precedent transaction 
analysis, which relied on three comparable transactions.  
Of these, two were acquisitions of the same company, 
Emergency Medical Services Corporation (“EMS”).  
The first of the EMS precedents was based on its 2004 
acquisition by American Medical Response (“AMR”) at 
a multiple of 6.3x EBITDA.  The second was based on 
AMR’s subsequent sale of EMS in early 2011 at a 
multiple of 9.5x EBITDA.  The third precedent was 
based on Bain Capital’s 2010 acquisition of Air Medical 
at a multiple of 9.4x EBITDA.  In its December 2010 
pitchbook and the analysis that was sent to its fairness 
committee, the financial advisor gave the 2004 EMS 
transaction little weight.  But in its final board 
presentation, the advisor gave the 2004 transaction equal 

———————————————————— 
16 See In re Celera Corp. Shareholder Litig., C.A. No. 6304-VCP, 

2012 Del. Ch. LEXIS 66, at *16 (Del. Ch. Mar. 23, 2012) 
(discussing misapplication of FDA study). 

17 See supra n.15. 
18 The financial advisor circulated a one-page comparison of 

metrics implied by Warburg’s March 22 $17 bid to Rural 
Metro’s then-current share price of $14, but the court gave little 
weight to these materials. 

weight to the two more recent transactions, reducing the 
low-end EBITDA multiple range from 7.5x to 6.3x, 
which corresponded to a reduction in the low end of its 
fair-value transaction range for Rural Metro from $15.49 
to $11.54 per share.19 

In addition to highlighting the $3.95 reduction in the 
financial advisor’s low-end value range based on 
comparable transactions, the court ruled that the advisor 
had misleadingly reduced Rural Metro’s underlying 
EBITDA data.  While typical valuation practice calls for 
adjusting EBITDA to add back one-time expenses 
(typically referred to as “adjusted EBITDA”), the 
financial advisor failed to do so — even though its 
presentation to the board called the numbers “adjusted 
EBITDA.”  The court found that the advisor had told the 
board that its unadjusted EBITDA figures were the right 
Wall Street research analyst “consensus” numbers 
because analysts do not make pro forma adjustments.  
The court held that was a false statement because the 
analyst “consensus” estimates did add back Rural 
Metro’s one-time expenses.  The court also noted that 
the financial advisor failed to include $1.6 million in pro 
forma earnings from an acquisition and $5.4 million in 
pro forma earnings from a new contract.  The advisor’s 
failure to make these adjustments reduced Rural Metro’s 
2010 EBITDA by $6.7 million and its implied valuation 
by more than $1.50 per share. 

The court next turned to the DCF analysis.  The 
financial advisor had used an exit multiple range of 7.0x 
to 8.0x, which was lower than the 7.8x to 8.3x range that 
the advisor had presented a month earlier to Rural 
Metro’s CEO.  The court’s only discussion of the change 
was to note the downward impact on the target valuation 
and to quote a banker’s e-mail that said, “I thought we 
were going to try to reduce dcf [sic]?”20   

On Sunday, March 27 — the last day for Rural Metro 
to consider the bid — the financial advisor delivered its 
written valuation analysis to the board at 9:45 p.m.  This 
gave the board one hour and fifteen minutes to consider 
the analysis before the 11:00 p.m. meeting at which it 
approved the deal.  The court held, in part, that because 
the board had based its decision on a flawed valuation 
analysis, it breached its duty of care to the company.  
The court also found that the advisor, in pursuit of its 
conflicted purpose, created an “informational vacuum” 
by supplying the board with a flawed analysis without 
———————————————————— 
19 See R. Scott Widen, Delaware Law, Financial Theory and 

Investment Banking Valuation Practice, 4 N.Y.U. J. L. & BUS. 
601, 603 (Spring 2008) (discussing Delaware courts’ views as 
to utility of “stale” precedent transactions). 

20 Rural Metro, 2014 Del. Ch. LEXIS 36, at *44.   



 
 
 
 
 

June 4, 2014 Page 147 

adequate time to consider it and therefore knowingly 
participated as an aider and abettor in the breach. 

Disclosure-Based Claims 

Disclosure-based aiding and abetting claims are 
premised on the directors’ fiduciary duty to “disclose 
fully and fairly all material information within the 
board’s control when it seeks shareholder action.”21  The 
theory is that the financial advisor helped cause the 
breach by conveying faulty or inadequate information to 
the directors, who in turn conveyed faulty or inadequate 
information to shareholders.  Plaintiffs typically make 
two types of disclosure-based claims against financial 
advisors:  (i) the advisor failed to disclose a conflict of 
interest and (ii) the advisor failed to disclose material 
facts necessary to understand or evaluate its valuation 
methodology.22   

Where plaintiffs’ disclosure-based claims are focused 
on a financial advisor’s conflict of interest, plaintiffs will 
attempt to show that a purportedly “independent” 
advisor actually had a stake in the outcome of the 
transaction.  By failing to disclose the advisor’s conflict, 
the directors breach their fiduciary duties to shareholders 
and, in turn, the advisor may be liable as an aider and 
abettor.23  Delaware courts generally hold that 
information bearing on a financial advisor’s conflict of 
interest is material to shareholders who are deciding 
whether to vote for the transaction because “[t]he 
financial advisor’s opinion of financial fairness for a 
proposed transaction is one of the most important 
process-based underpinnings of a board’s 
recommendation of a transaction to its stockholders”; 
thus “it is imperative for the stockholders to be able to 
understand what factors might influence the financial 

———————————————————— 
21 Gantler, 965 A.2d at 710. 
22 See, e.g., In re El Paso Corp., 41 A.3d 432, 444 (Del. Ch. 2012) 

(lead banker’s concealed financial interest in acquirer created 
reasonable likelihood of success in proving merger that was 
tainted by disloyalty); Del Monte, 25 A.3d at 817 (“[The bank] 
secretly and selfishly manipulated the sale process to engineer a 
transaction that would permit [the bank] to obtain lucrative 
buy-side financing fees.  On multiple occasions, [the bank] 
protected its own interests by withholding information from the 
Board that could have led Del Monte to retain a different bank, 
pursue a different alternative, or deny [the bank] a buy-side 
role.”); Rural Metro, 2014 Del. Ch. LEXIS 36, at *128-29 
(finding that financial advisor failed to disclose material facts 
necessary to evaluate valuation methodology).   

23 See, e.g., El Paso, 41 A.3d at 434-35. 

advisor’s analytical efforts.”24  Depending on the 
context, the structure of a financial advisor’s contingent 
fee, its relationship with the company and/or the buyer 
(whether board members or management), and its desire 
to pursue other business in connection with the 
transaction all could constitute material information and 
would therefore have to be disclosed.   

In Rural Metro the court applied the disclosure-of-
conflicts theory broadly.  It held that the financial 
advisor caused inaccurate information to be reflected in 
the proxy statement by incorrectly disclosing that it had 
received from the board permission to provide buy-side 
financing to interested buyers “because [the advisor] 
could provide a source for financing on terms that might 
not otherwise be available to potential buyers of the 
Company . . . .”25  Although the advisor’s engagement 
letter contained a provision giving it the right to provide 
financing to potential buyers, the court found the 
information in the proxy to be false because the Rural 
Metro board never made a finding that went to the 
financial advisor’s ability to provide otherwise 
unavailable financing options.  Presumably, the court’s 
concern was that the financial advisor used the 
availability of financing as a pretext for the real reason it 
hoped to provide financing to buyers — to earn fees on 
both sides of the deal.  Thus, the board’s failure to 
disclose the advisor’s efforts to win business from 
Warburg Pincus (and buyers in a different, but related 
deal) constituted a breach of the directors’ fiduciary 
duties that the financial advisor aided and abetted. 

Where plaintiffs’ disclosure-based claims are focused 
on a financial advisor’s valuation methodology, they will 
attempt to show that the advisor provided too little 
information, or inaccurate information, and thus 
prevented shareholders from understanding or evaluating 
the advisor’s valuation analysis.  The facts underlying 
such a claim may overlap with those underlying the 
attack against the integrity of the valuation analysis 
itself.  In Rural Metro, for example, the court held that 
the financial advisor’s disclosures regarding its valuation 
analysis were insufficient because they stated that the 
analysis was based on Wall Street “consensus” 2010 
EBITDA estimates rather than Rural Metro’s reported 
results.  More importantly, the advisor’s disclosures 
were also misleading as to whether the EBITDA figures 
used in its valuation analysis were adjusted for one-time 
expenses.  As a result, investors could have erroneously 
concluded that the advisor’s precedent transaction range 

———————————————————— 
24 David P. Simonetti Rollover IRA v. Margolis, 2008 Del. Ch. 

LEXIS 78, at *25 (Del. Ch. June 27, 2008). 
25 Rural Metro, 2014 Del. Ch. LEXIS 36, at *132. 
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used adjusted EBITDA, which would have resulted in a 
higher implied transaction value.  The court thus held 
that the disclosures contained material misstatements, 
constituting a breach of the directors’ fiduciary duties, 
and that the financial advisor was liable as an aider and 
abettor. 

A QUASI-APPRAISAL DAMAGES THEORY IN M&A 
LITIGATION 

As Delaware courts expand the scope of financial 
advisor liability, plaintiffs are also looking to loosen 
limits on damages when their claims succeed.  Damages 
against financial advisors have previously been thought 
to be capped at the amount of their fee on a given 
transaction.26  In any event, damages are normally 
recoverable only if a plaintiff can show a “but for” 
causal connection between a defendant’s misconduct and 
the plaintiff’s losses.  But where a shareholder vote is 
required to close a deal, a quasi-appraisal theory may 
allow plaintiffs to relax both of those limitations. 

Quasi-appraisal originated in the seminal Weinberger 
opinion as a remedy for minority stockholders who were 
prevented from seeking appraisal because they were 
materially uninformed when they tendered their shares.27  
Instead of having to show a direct causal connection 
between the inadequate disclosure and the loss, plaintiffs 
have to show only that shareholders lacked material 
information they needed to understand the deal and that 
the price should have been higher than it was.  Damages 
are based on the difference between the price paid and 
the price that should have been paid.   

In ordinary appraisal actions, individual shareholders 
can pursue a claim only if they vote against the merger, 
escrow their portion of the proceeds, pay the cost of 
litigation, and bear the risk that a court will find that the 
transaction price should have been lower than it actually 
was.  Quasi-appraisal eliminates many of these potential 
downsides for plaintiffs.  Claims can be pursued in a 
class-action format, without a requirement to vote 
against the merger, forgo the proceeds, or risk a loss if 
the fair value of the deal is reduced.  In theory, all 
shareholders can participate, leading to potentially huge 
damages if a court finds a company should have been 
sold at a higher price.   
———————————————————— 
26 See, e.g., Del Monte , 25 A.3d at 838 (“Sections 102(b)(7) and 

141(e) do not protect aiders and abettors, and disgorgement of 
transaction-related profits may be available as an alternative 
remedy.”). 

27 See Gilliland v. Motorola, Inc., 873 A.2d 305, 311 (Del.  
Ch. 2005) (citing Weinberger v. UOP, Inc., 457 A.2d 701  
(Del. 1983)). 

The effect on post-closing settlement negotiations is 
also significant.  Plaintiffs often seek joint-and-several 
liability, meaning that any defendant found liable is 
potentially responsible for the entire judgment.  In this 
context, large damages claims can create significant 
leverage for plaintiffs after a deal closes.  Courts are still 
searching for appropriate limits to quasi-appraisal 
claims.  In particular, they are wrestling with when to 
allow quasi-appraisal if a sale price is within the range of 
fairness.28  That said, given the dramatic impact that 
quasi-appraisal could have on the incentives of both 
plaintiffs and defendants, developments in this area 
merit close observation. 

STEPS TO PROTECT FINANCIAL ADVISORS 

By permitting aiding and abetting claims against 
financial advisors, Delaware courts have given plaintiffs 
an opening to pursue a new class of deep-pocketed 
defendants, and we anticipate that plaintiffs will do their 
best to exploit the opportunity.  Fairness-opinion 
providers can expect to be added more often as 
defendants in merger litigation after initial discovery is 
complete.  Plaintiffs will also bolster their attack by 
aggressively seeking discovery (in particular, e-mails, 
the contents of which are unpredictable) on valuation 
processes and adjustments to valuation ranges.  The 
information they glean will help them sharpen claims 
that valuation analyses were weak to begin with, or that 
a strong analysis was inappropriately revised to yield a 
predetermined result.  In response to these 
developments, there are several steps financial advisors 
can take to protect themselves. 

Voluntarily supplement banker-related proxy 
disclosures where appropriate.  In the wake of Rural 
Metro, disclosure-only settlements, where plaintiffs 
release a pre-closing injunction request in exchange for 
increased disclosures and attorneys’ fees, are no longer a 
given.  In some cases, quasi-appraisal — and the 
substantially higher damages that go with it — may offer 

———————————————————— 
28 See, e.g., In re Trados Inc. S’holder Litig., 73 A.3d 17, 78 (Del. 

Ch. 2013) (“A court could conclude that a price fell within the 
range of fairness and would not support fiduciary liability, yet 
still find that the point calculation demanded by the appraisal 
statute yields an award in excess of the merger price.”); Reis v. 
Hazelett Strip-Casting Corp., 28 A.3d 442, 466-67 (Del. Ch. 
2011) (“The range of fairness permits a court to give some 
degree of deference to fiduciaries who have acted properly; it is 
not a rigid rule that permits controllers to impose barely fair 
transactions.  This possibility answers a question that some 
have posed about what a minority stockholder could be entitled 
to except a fair price.  Depending on the facts and the nature of 
the loyalty breach, the answer can be a ‘fairer’ price.”). 
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plaintiffs’ attorneys a more appealing alternative.  
Indeed, plaintiffs’ attorneys may now forgo seeking 
additional disclosures when they conclude that an 
inadequate or misleading disclosure will give them a 
better chance of obtaining a quasi-appraisal remedy.  
Thus, financial advisors should consider taking it upon 
themselves to make more robust proxy disclosures, 
regardless of whether plaintiffs’ counsel are demanding 
it.  This is an important change from past practice where 
financial advisors have typically tried to “hold back” 
some disclosure so that the company had a bargaining 
chip in settlement negotiations, and it may reduce the 
risk that financial advisors will pay quasi-appraisal 
damages even if found liable for aiding and abetting a 
breach of fiduciary duty. 

Disclose more information about the financial 
advisor’s business interests.  After Rural Metro, 
contingent compensation arrangements and financial 
advisors’ business interests outside of the deal will 
receive greater scrutiny, as plaintiffs seek to supply a 
motive for investment advisors’ allegedly intentional 
manipulations.  Thus, financial advisors should carefully 
consider business activities on the “other side” of the 
deal and expressly disclose such activities where they 
exist.  Financial advisors should also be prepared to 
disclose more detailed information regarding ongoing 
business relationships with other bidders.  Because this 
may raise complex issues concerning nondisclosure 
agreements and confidential work for other clients, 
financial advisors should consider addressing these 
issues before — and no later than during — the bidding 
process.  

Have early conversations with the board regarding 
management’s projections.  Resetting a valuation range 
by revising the underlying projections is precisely the 
sort of conduct that could open up a financial advisor to 
aiding and abetting liability.  Accordingly, financial 
advisors and boards should discuss management’s 
projections early in the deal process, including 
(i) whether such projections are optimistic, pessimistic, 
or reflect management’s most realistic estimates and  
(ii) whether management has historically been able to 
accurately forecast future results.  These conversations 
are vital to ensuring that the advisor does not generate a 
preliminary valuation range (which would later be 
discoverable) based on overly optimistic projections that 
no one believes are attainable.  Subsequent, last-minute 
revisions to projections or adjustments to valuation 
analyses in light of “optimistic” projections are exactly 
the type of behavior that plaintiffs are seeking to 
discover. 

Modify engagement letters to include additional 
protections.  Financial advisors should consider several 
modifications to engagement letter forms.  For example, 
financial advisor engagement letters typically include a 
provision stating that the company cannot settle deal 
litigation unless the settlement contains a release for the 
financial advisor.  In Rural Metro, however, this 
provision was of little help to the financial advisor 
because it was the directors, and not the company itself, 
who settled out of the litigation and left the financial 
advisor to defend both its own conduct and the directors’ 
conduct.  To avoid this outcome, financial advisors 
should consider adding language to their engagement 
letter that not only prohibits the company from settling 
without obtaining a release for the financial advisor, but 
also prohibits the company from participating in or 
facilitating any settlement on behalf of the directors that 
does not include a release for the financial advisor.    

Modify the fairness committee’s structure and 
procedures.  In Rural Metro, the court criticized the 
financial advisor for allegedly appointing an ad hoc 
fairness committee consisting of any two managing 
directors who happened to be available.  Financial 
advisors should consider several fairness committee 
organizational and procedural changes (many of which 
are already in place at certain financial advisors) to 
avoid similar criticism and encourage uniformity in a 
firm’s fairness opinion practice.  First, fairness 
committees should have chairpersons (or co-
chairpersons) that are willing and able to devote 
substantial attention to fairness committee matters.  As 
chairpersons, their responsibilities should include 
understanding and participating in all policy matters for 
the advisor’s fairness practice, and they should have 
institutional knowledge of not only the advisor’s legal 
and business policies for fairness opinions, but also of 
the exceptions to such policies and the contexts in which 
such exceptions were made.  Furthermore, advisors 
should have internal counsel assigned to the fairness 
committee who attend fairness committee meetings, in 
part to create additional “institutional knowledge” of 
firm policies and approved exceptions to those policies.  
Second, valuation materials should not be circulated to 
the fairness committee until they undergo a meaningful 
review by a senior banker.  If the committee 
chairperson(s) do not have sufficient time available to 
act as “deal cops,” advisors should consider, at a 
minimum, requiring a senior-level managing director 
(either a senior member of the deal team or a “deal cop” 
independent of the specific deal) to review preliminary 
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valuation materials before they go to the fairness 
committee.  This would assist the advisor in identifying 
and correcting many potential errors or inconsistencies 
in analyses generated by inexperienced bankers, before 
creating a formal record of the submission to the 
committee.  Third, advisors should consider providing 
fairness committees with all advisor materials that have 
been previously given to the board, including pitch 
materials.  Although there may be certain transactions in 
which the amount of such materials might overwhelm 
the committee, this procedure would ultimately help a 
fairness committee identify a situation like Rural Metro 
where (i) the board had not been provided with any 
timely valuation materials before the fairness 
committee’s approval of the final opinion and (ii) the 
final valuation analysis differed materially from the 
earlier valuation materials presented to the board (which 
happened to have been the pitch materials).  Such a 
policy also would allow the committee to address 
temporal changes in valuation materials provided to the 
board and allow for discussion as to whether such 
temporal changes should be summarized and/or 
discussed with the board.   

Meet with the board on multiple occasions to discuss 
valuation.  One of the facts that the court found most 
troubling in Rural Metro was that the financial advisor 
provided its valuation analysis to the board an hour and 

fifteen minutes before the meeting to approve the deal 
and that meeting was the only occasion on which the 
advisor discussed valuation with the board (other than in 
pitch materials).  This gave the board little time to digest 
the analysis and ask meaningful questions about the 
advisor’s methodology and the intrinsic value of the 
company.  Thus, as a matter of practice, advisors should 
meet with boards on multiple occasions to discuss 
valuation and should be available to discuss valuation 
methodology.  This will create tangible evidence of the 
attention given to the analysis if it is later subjected to 
scrutiny.   

Consider retaining litigation counsel in response to a 
subpoena.  Financial advisors should be aware that 
subpoenas may now signal the start of a litigation 
process in which the advisor itself will be a defendant.  
Thus, while reflexively using the financial advisor’s deal 
counsel to respond to such a subpoena might have once 
been appropriate, the likelihood is greater now that a 
subpoena will ultimately result in ongoing claims against 
the financial advisor that will require continued attention 
and resources even after the transaction is complete.  
Given that the financial stakes are also higher, it is 
imperative to retain experienced litigation counsel who 
will carefully manage the process of responding to the 
subpoena and any subsequent lawsuit so as to minimize 
the advisor’s potential exposure. ■ 

 


